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IN THE DISTRICT COURT OF THE UNITED STATES] 
FOR THE WESTERN DISTRICT OF KENTUCKY. 


for the Western District of Kentucky, 
Defendant 
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MELVOOD DAIRY, a corporation, et al, ) 
Plaintiffs ) 
) 7 
) 
VS ) NO. 868 

) 

THOMAS J. SPARKS, United States Attorney ) IN EQUITY 
) 
) 
) 
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BRIEF OF DEFENDANT, THOMAS J. SPARKS; 
IN SUPPORT OF DEFENDANT'S MOTION TO 
DISMISS THE BILL OF COMPLAINT AND IN 
OPPOSITION TO PLAINTIFFS' APPLICATION 


FOR A TEMPORARY INJUNCTION. 


STATEMENT OF THE CASE 


This matter is before the Court upon: (1) the application of 
the plaintiffs for a preliminary injunction based upon (a) their 
verified bill of complaint md (b) the affidavit of Chas. He Schimp- 
eler; and (2) the motion of the sole defendant, Thomas J. Sparks, 
United States Attorney for the Western District of Kentucky to dis- 
miss the bill of complaint upon the grounds stated in said motion; 
and (3) the written objections of the defendant, Sparks, to the grant- 
ing of o preliminary injunction for the reasons and upon the grounds 
stated in scid written objections; and (4) three affidavits filed in 
support of said written objections. Defendant contends that the bill 
of complaint fails to state any case in equity for ultimate relief 
and hence should be dismissed; and, secondly, in any event, no case 
whatsoever is made in the bill for granting of a preliminary injunc- 
tion. 


Plaintiffs in their bill of complaint seek a preliminary im 
junction and on final hearing a permanent injunction enjoining and 
restraining the défendant Sparks, United States Attorney for the 
Western District of Kentucky 


"from proceeding against them by indictment or other- 
wise for their failure to comply with any of the terms 
and provisions of the License here involved; "! 
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rahoh nbalg ota = Why prayer plaintiffs further ask that Section 8, subsections 

3 and 4 of the Agricultural Adjustment Act and the Louisville License 
issued pursuant to said Section 8, subsection 3 be declared unconsti~ 
tutional as violative of certain provisions of the Federal Constitutions 
Before further stating the theory of the bill of complaint, it will be 
helpful to the Court, first, briefly to set forth the basic sections 

of the Agricultural ha iustment Act here involved: secondly, to state 

the facts with respect to the issuance of the Licensee 


"The basic Sections of the Act here involved. 


The basic provisions of the Agricultural Adjust- 
ment Act involved in this case are as follows: 


Declaration of Emergency 


That the present acute economic emergency being 
in part the consequence of a severe and increasing 
disparity between the prices of agricultural and other 
commodities, which disparity has largely destroyed the 
purchasing power of farmers for industrial products, 
has broken down the orderly exchange of commoditics, and 
has seriously impaired the agricultural assets support~. 
ing the national credit structure, it is hereby declar- 
ed that these conditions in the basic industry of agri- 
culture have affected transactions in agricultural com 
modities with a national public interest, have burdened 
and obstructed the normal currentsof commerce in such corm- 
modities, and render imperative the immediate onactment 
Of Gitlecl Of: this Act. 

This language is immediately followed by a Declara- 
tion of Policy', containedin Section 2 of the Act. Bricf~ 
ly stated, this sectiondeclares it to be the policy of 
Congress (with certain stated limitations) to restore to 
farmers the purchasing/power which they had enjoyed in 
what the Act calls the 'base period,’ defined as August 
1909-July 1914. 

In order to carry out such policy, the Act confers 
upon the Secretary of Agriculture certain powers, among 
which are the following: ", 


SEC. 8. In order to effectuate the declared 
policy, the Secretary of Agriculture shall 
have power — 

(2) To enter into Marketing Agreements 
with processors, associations of producers, 
and others engaged in the handling, in the 
current of interstate or foreign commerce 
of any agricultural commodity or product 
thereof, after due notice and opportunity 
for hearing to interested parties. * * * * 
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(3) To issue licenses permitting proces- 
sors, associations of producers, and others 
to engage in the handling, in tho current of 
interstate or foreign commerce, of any agri- 
cultural commodity or product thereof, or any 
competing ccmmodity or product thereof. 

Such licenses shall be subject to such terms 
and conditions, not in conflict with existing 
Acts of Congress or regulations pursuant thereto, 
as may be necessary to eliminate unfair practices 
or charges that prevent or tend to prevent the ef- 
fectuation of the declared policy and the restora- 
tion of normal economic conditions in the market- 
ing of such commodities or products and the financ- 
ing thereof. 

The Secretary of Agriculture may suspend or re- 
voke any such license, after duc notice and oppor~ 
tunity for hearing, for violations of the terms or 
conditions thereof. Any order of the Secretary 
suspending or revoking any such license shall be 
final if in accordance with law. Any such person 
engaged in such handling without a license as re- 
quired by the Secretary wmder this section shall 
be subject to a fine of not more than $1,600. for 
each day during which the violation contimues.'" 
(Italics ours.) 


The Louisville License. 


Pursuant to said Section 8 (3) a License for milk was issued by 
the Secretary of Agriculture on May 31, 1934, effective June 1, 1934. 


In said License the Secretary of Agriculture, having made certain 
findings of fact, licensed distributors in the area in questione The 
language of these findings is as followss 


"WHEREAS, the Secretary finds that the marketing of 
milk for distribution in the Louisville Sales Area and 
the distribution thereof are entirely in the current of 
interstate commerce because the said marketing and dis- 
tribution are partly interstate and partly intrastate 
commerce and so inextricably intermingled that said inter- 
stato commerce portion cannot be effectively regulated 
or licensed without licensing that portion which is in~ 
trastate commerce; 


NOW, THEREFORE, The Secretary of Agriculture, acting 
under the authority vested in him as aforesaid; 
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Hereby licénses each and every distributor to engage 
in the business of distributing, marketing or handling 
milk or cream as a distributor in the Louisville Sales 
Area, subject to the following terms and conditions:" 


_. The License is a blanket license and licenses all distributors 
described in the License to engage in the distribution of milk upon 
the terms and conditions thoroin provided. 


Tho thirteen plaintiffs are clearly made licensees under this 


License and indeed no claims to the contrary are suggested by the bill 
of complaint. 


Theory of the Bill of Complaint 


The theory of tho bill of complaint is based upon the follow 
ing two contentions: . 


; (a) That sections 8 (3) and 8 (4) of the Act and the Louise 
ville License are unconstitutional as applied to the business of the 
plaintiffs for reasons hereinafter to be discussed, 


(b) The only attempt made in the bill of complaint to show 
an injury tothe plaintiffs rests entirely upon the claim that, if 
Plaintiffs violate the terms or conditions of the License, they will 
be subject to: 


(1) A fine of $1,000. a day for each violation of the 
License, pursuant to Section 8 (3) of the Acts 


(2) A fine of $100. for each violation of the License, 
pursuant to Section 10 (c): 


(3) A fine and imprisonment for failure to furnish reports 
or information required by the License or requested or 
directed by the Secretary. Plaintiffs! theory here is 
that Section 10 of the Federal Trade Commission Act 
which was made a part of Soction 10 (h) of the Agri~ 
cultural Adjustment Act provides those heavy penal~ 
ties for such failure of the plaintiffs‘to furnish 
reports or information which may be required to be 
furnished by the Secretary. 


Position of the Defendant 


The position of the defendant is that upon this record it is 
wholly unnecessary for this court to pass upon the question of the con 
stitutionality of the sections of the statute challenged or of the License, 
and that the constitutional validity of tho Agricultural Adjustment Act 
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is not properly presented by this record for judicial decision. priciiy 
stated our position more specifically is as follows: 


(a) The draftsman of the dill of complaint was completely in 
error in assuming and alleging that the Agricultural Adjustment Act 
provides any penalties whatsoever by way of imprisonment or fine for 
a violation of the terms and conditions of the Louisville License 
(or for that matter, any License issued pursuant to the Act). The 
penalty of $1,000. a day provided for by the Act is for doing business 
without a License. The only other penalty provided for by the Act is 
the power of the Secretary of Agriculture to suspend or revoke a Li- 
cense "after due notice and opportunity for hearing." It is impor~ 
tant to note that this power to revoke a License is vested in the Sco 
retary of Agriculture and not in the United States Attorneye We shall 
show that the defendant Sparks had no power under the law to bring 
criminal or civil proceedings to inflict fines, penalties or forfeitures: 
hence, by reason of the foregoing, 


(1) No injunction will lie against the defendant Sparks because 
of his lack of power to inflict any injury upon the plain 
Uatts, 


(2) The dill fails to show any danger or irreparable injury to 
the plaintiffs by anybody. 


(bd) The bill of complaint fails to allege that the plaintiffs 
have exhausted their administrative remedies, in such case expressly 
named and provided by General Regulations, Series 4, Revision 1; hence, 


plaintiffs are not entitled to any relief in a court of equitye 


If this court sustains either of the foregoing contentions, it 
will have no occasion to consider the question of constitutionality 
in this cases We shall, however, answer the contentions made by 
plaintiffs in respect to the constitutionality of the statute. 


ARGUMENT 


The Bill fails to Allege Facts Showing any Danger of 
irreparable Injury to the Plaintiffs. 


The Bill fails to make a showing that the injunction prayed for 
is necessary to prevent immediate irreparable injury to the plaintiffs. 
It is well settled that the courts will not enjoin officials from en- 
forcing an allegedly unconstitutional statute unless the complainant 
Clearly demonstrates that such remedy is necessary to prevent direct 
and immediate injury to the plaintiff from the action of the person 
against whom the suit is brought. 


As stated in the recent decision in Yarnell et al v. Hillsborough 
Packing Company, et al (C.R.A. 5th Circ.) Number 7309, decided April 14, 
1934, involving a bill to restrain a "Control Committee" appointed under 
a Citrus fruit license issued wmder the provisions of the Agricultural 
Adjustment Act from enforcing its orders: 


"Injunction does not lie merely because an act is uncon— 
stitutional; but one seeking injunctive reléf on that ground 
must show that he is entitled to it on some clear ground of 
equity jurisdiction. Boise Water Co. t.#Boise Cit s) eb Ute. 
276; Northport Co. vs Hartley, 283 U.S. 568." 


The only attempt made in the bill of complaint to show an injury 
to the plaintiffs is contained in the claim that if plaintiffs violate 
the terms or conditions of the License, they will be subject to: 


(1) A fine of $1,000. a day for each violation of the 
License pursuant to Section & (3) of the Act; 


(2) A fine of $100. for each violation of the License, 
pursuant to Section 10 (c); 


(3) A fine or imprisonment for failure to furnish re- 
ports or information required by the license or requested 
by the Secretary of Agriculture. Plaintiffs! theory here is 
that Section 10 of Federal Trade Commission Act which igs 
made a part of Section 10 (h) of the Agricultural Adjustment 
Act provides these penalties for failure to comply with re- 
quests of the Secretary for information, 


Upon analysis it clearly appears that not one of these fines may 
conceivably be imposed upon the plaintiffs at this time, and plaintiffs! 
contentions in this respect can only be explained as resting upon a mis-— 
construction of the Act. 


(A) Subsection 3 of Section 8 of the Agricultural Adjustment Act 
provides: 


(The Secretary of Agriculture shall have power ~ } "To issue 
licenses permitting processors, associations or producers, and 
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others to engage in the handling, in the current of interstate 
or foreign commerce, of any agricultural commodity or product 
thereof, or any competing commodity or product thereof. Such 
licenses shall be subject to such terms and conditions, not 

in conflict with existing Acts of Congress or regulations pur- 
suant thereto, as may be necessary to eliminate unfair practices 
or charges that prevent or tend to prevent the effectuation of 
the declared policy and the restoration of normal egonomic con~ 
ditions in the marketing of such commodities or products and 

the financing thereof. The Secretary of Agriculture may suspend 
or revoke any such license, after due notice and opportunity for 
hearing, for violations of the terms or conditions thereofe Any 
order of the Secretary suspending or revoking any such license 
shall be final if in accordance with law. Any such person en-~ 
gaged in such handling without a license as required by the 
Secretary under this section shall be subject to a fine of not 
more than $1,000. for each day during which the viélation con- 
tinues.!! 


This provision does not, as alleged in the bill, impose any fine or 
penalty whatever upon a licensee for conducting business without complying 
with the terms of the License. The only offense provided by tHis sub- 
section is that of handling an agricultural commodity (here, milk) without a 
License. Each of the plaintiffs is now licensed to handle milk in the Louis- 
ville Sales Area, for the milk License specifically licenses "each and every 
distributor to engage in the business of distributing, marketing or handling 
milk or cream as a distributor in the Louisville Sales Area." Therefore, 
the plaintiffs cannot be in any present danger of being subjected to the 
imposition of fines. Nor can the plaintiffs ever be subjected to the im 
position of these fines wmtil they handle milk in the Louisville Sales Area 
after their present License has been revoked by the Secretary of Agriculture. 
The bill is utterly devoid of allegations that the secretary of Agriculture 
has threatened or igs threatening to revoke plaintiffs's License. Indeed, 
under the provisions of Section 8 (3) of the Act, the Secretary of Agricul- 
ture has no power to revoke plaintiffs' License, except after dotice to 
the plaintiffs, and a hearing at which they would be given complete oppor- 
tunity to present every defense or extenuating circunstances which they nay 
havee nie 


General Regulations, Series 5, Article II, promulgated by the Secre- 
tary of Agriculture and approved by the President of the United States on 
August 26, 1933, set forth the elaborate procedure which must be gone 
through before a License may be suspended or revoked; the Licensee is given 
a notice to show cause why his License should not be revoked, setting forth 
the alleged violations; the licensee may file an answer to the charges 
against him; the Secretary may then dismiss the proceedings if he finds the 
answer sufficient; if not, a public hearing is held at which the licensee 
is given full opportunity to appear in person or by counsel and present 
testimony, cross-examine witnesses, present oral arguments, and file briefs. 
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The presiding cfficer at such hearing files with the Secretary his proposed 
findings of fact and recommendations. The Secretary may then dismiss the 
Charges, or he may revoke or suspend the license, within his discretion. 


Only after the Secretary revokes the plaintiffs! License after full 
Compliance with this elaborate procedure can the defendant possibly proceed 
against them to enforce the fines provided in Section 8 (3). Whether or not 
such time will ever arrive is wholly conjectural. Certainly neither the 
plaintiffs nor this court can at tuis time anticipate, first, that proceed- 
ings to revoke the plaintiffs' License will ever be instituted, and second, 
that if so, the secretary will exercise his discretion to revoke the License. 
Even if the Secretary should revok¢the plaintiffs' License his action will 
be subject to judicial review, since Section 8 (3) provides that such order 
Shall be final "if in accordance with law.! Thus the possibility of injury 
to the plaintiffs from the Carrying out of the alleged threats of the de- 
fendant to prosecute them for their violations of Section 8 (3) of the Act 
fades from the immediate present to a remote and contingent future. The 
plaintiffs thus have entire liberty to comply with the License or not with- 
out the slightest risk of being forced to pay the fines provided by Section 
8 (3) of the Act. It is respectfully submitted that under such circumstances 
the plaintiffs have utterly failed to show that direct injury which is a 
necessary prerequisite to their obtaining injunctive relief, 


When a discretionary determination by an administrative official (here 
the Secretary of Agriculture) is a condition precedent to the infliction of 
the injury which the plaintiff seeks to avoid by injunction, that injury 
is remote, not direct, and no case for an injunction is made oute 


Thus, in Federal Trade Commission v. Claire Furnace Coles ne peu nee 
160, the plaintiffs filed a bill to enjoin the Federal Trade Commission from 
attempting to enforce its orders previously made requiring the plaintiffs 
to furnish certain information concerning their respective businesses, on 
the ground that the questions related solely to plaintiffs! intrastate busi- 
ness and hence were beyond the jurisdiction of the Federal Trade Commission. 
The Federal Trade Commission Act provides that the failure of any person to 
answer any lawful inquiry, in obedience to the lawful requirements of the 
Commission, shall be an offense punishable by fine of not more than $5,000. 
or imprisonment for not more than one year, or both. Enforcement is commite 
ted to the Attorney General, either by mandamus or by proceedings to recover 
the penalties provided for. Although the parties failed to raise the point, 
the Supreme Court on its own motion, dismissed the bill, and stated that 
until the Attorney General @xercised his discretion to prosecute the plain-— 
tiffs, they could not suffer injury: 


"* * * The wide scope and variety of the questions, answers 
to which are asked in these orders, show the wisdom of re- 
quiring the chief law officer of the Government to exercise 
a sound discretion in désignating the imquiries to enforce 
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which he shall feel justified in invoking the action of the 
“o", courte In a case like this, the exercise of this discretion 
will greatly relieve the court and may save it much unneces— 
sary labor and discussione The purpose of Congress in this 
requirement is plain, and we do not think that the court below 
should have dispensed with such assistance. Until the Attorney 
General acts, the defendants Cannot suffer, and when he does act, 


they can promptly answer and have full opportunity to contest 


the legality of any prejudicial proceedings against them. That 
right being adequate, they were not in a position to ask relief 


by injunction. The bill should have been dismissed for want of 
equity." (Underscoring ours.) ‘ 


A precisely similar situation exists here. Unless and wmtil the 
Secretary of Agriculture exercises his discretion, after a hearing, to 
revoke plaintiffs! License, the defendant here is powerless to institute pro- 
ceedings for the imposition of the penalties provided by Section § (3) for 
until such time no violation of the Act has been committed. 


Indeed, tn the Claire case, the danger of the imposition of penal- 
ties upon the plaintiffs was more immediate than in the case at bar, for 
in the Claire case the Attorney General could have instituted proceedings 
immediately, whereas in the case at bar, an administrative hearing, the de- 
termination of the Secretary to revoke plaintiffs! License, and their con- 
tinuance of business after revocation of theig License must all intervene 
before the defendant can sue for the penalties. 


Chicago Board of Trade ve Olson, (1922) 262 U.S. 1, was a bill in 
equity brought by the Board of Trade against the United States District 
Attorney at Chicago, the Postmaster at Chicago, and the Secretary of. Agri- 
culture to enjoin them from enforcing the Grain Futures Act on the ground 
that it was unconstitutional. One section of the Act attacked by the bill 
provided that after investigation, a hearing and complaint by the Secretar 
of Agriculture, a Commission composed of the Secretary of BeriCul vines the 
Secretary of Commerce and the Attorney General might exclude from all} con- 
tract markets any person found violating the Act. In affirming the dismis- 
sal of the bill the Supreme Court said, at page 3: 


"The plaintiffs do not aver that they are committing 
acts which will subject them to such exclusion, or that 
charges have been made and proceedings have been begun or 
are about to be begun against them by the Secretary of 
Agriculture. Until they are thus in danger of suffering 
prejucice from the operation of the paragraph, they cannot 
invoke our decision as to its validity." (Underscoring ours. ) 


Similarly, in the case at hand the bill should be dismissed because 
plaintiffs are not "in danger of suffering prejudice" from any steps the 
defendant may take under the Act. 
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(B) The second section of the Act which the bill refers to as 
subjecting the plaintiffs to penalties which the defendant is allegedly 
threatening to enforce in Section 10 (c) which provides: 


"The Secretary of Agriculture is authorized, with the 
approval of the ‘resident, to make such regulations with 
the force and effect of law as may be necessary to carry 
out the powers vested in him by this title, including 
regulations establishing conversion factors for any com—_ 
modity and article processed therefrom to determine the 
amount of tax imposed or refunds to be made with respect 
thereto. Any violation of any regulation shall be subject 
to such penalty, not in excess of $100. as may be provided 
therein," 


The plaintiffs allege that (1) the "License for Milk - Louisville 
Sales Area" is a regulation within the meaning of. this section of the Act, 
and (2) that their failure to comply with the License will subject them to 
a fine not in excess of $100. for each offense. Both of these statements 
are manifestly erroneous conclusions of lawe The License nowhere makes 
reference to the Secretary's regulations or to Section 10 (c) of the Act. 
The License does not purport to be a regulation; indeed, its preamble re- 
Cites that it has been issued "pursuant to Section & (3) of said Act,'" 
It is submitted that no reason whatever exists for anyone's construing 
the License as a regulation issued under Section 10 (c) of the Act, when 
a different section of the Act, to wit, @ (3) expressly provides for the 
issuance of licenses of the type in question here, and when the license 
by its own terms purports to be not a regulation under Section 10 (c 
of the Act, but a license issued under Section 8 (3) of the Act. Further-— 
more, a mere consideration of the ordinary meaning of the terms "license! 
and "regulation" discloses the inappropriateness of construing the milk 
license as a regulation issued under Section 10 (c) of the Acts A license 
has been well defined in Palmetto Fire Ins. Co. v. Baha (D.C. §.D. Nive 
13 F. (2d) 500, as "mérely a permit or privilege to do what otherwise 
would be unlawful." An administrative regulation of the type contemplated 
by Section 10 (c) of the Act, on the other hand, is commonly understood ag 
prescribing a detailed rule of conduct, general in its application, relat- 
ing to the administration or enforcement of a statute. 


Under Section 10 (c) of the Agricultural Adjustment Act the Secre- 
tary is authorized to make such regulations "with the approval of the Presi- 
dent." The provision requiring the President's approval of such regulations 
is an integral part of the statutory provision granting the Secretary the 
power to make regulations, and a purported regulation which had not been ap— 
proved by the President would be wholly void. The milk license has not been 
and does not purport to have been approved by the President. It cannot there- 
fore be a regulation within the meaning of Section 10 (c) of the ACT «2nd 
consequently the defendant is utterly without power to institute any pro 
ceeding based on plaintiffs! non-compliance with the milk license which 
could possibly result in the imposition upon the plaintiffs the penalties 
provided by the Act for the violation of regulations promulgated under 


Section 10 (c). 
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Furthermore, Section 10 (c) provides that "Any violation of any 
regulation shal] be subject to such penalty, not in excess of $100. as 
may be provided therein." The word "Therein" clearly refers to "Any 
regulation." That is, unless the regulation itself provides a penalty 
for its violation, none may be imposed. In no case does the Act itself 
provide a penalty for the violation of any regulation. The milk License 
makes no provision whatever for the imposition of any fines or penalties 
for non-compliance with its terms, hence even if it were construed as a 
regulation (which it clearly is not) the plaintiffs are in no danger of 
being subjected to any fines or penalties, and the defendant is utterly 
without power to prosecute proceedings for the imposition of penalties 
for non-compliance with the License. 


It should be noted that the bill does not allege that the defen- 
dant or the Secretary of Agriculture or any other party is construing 
Section 10 (c) as authorizing the imposition of penalties for non-com- 
pliance with the License. Nor is the bill framed on the theory that the 
defendant is threatening prosecutions not authorized by the statute. The 
plaintiffs erroneously construe the Act as imposing penalties which it 
obviously does not attempt to doe The possibility of injury to the plain- 
tiffs resulting from the failure to corply with the provisions of the 
License is in this respect not only not direct or immediate, but it is 
entirely illusory. 


Since non-complianae with the Licenses cannot possibly subject the 
plaintiffs to prosecution by the defendant under Section 10 (c) of the 
Act, there is neitXer necessity nor occasion for enjoining the defendant, 
and the suit should be dismissede 


(6) The third and last section of the Agricultural Adjustment Act 
referred to in the bill of complaint as subjecting the plaintiffs to 
the imposition of penalties for which the defendant is allegedly threaten- 
ing to institute presecutions, is Section 10 (h) which provides that the 
provisions, including penalties, of Sections 8, 9 and 10 of the Federal 
Trade Commission Act are made applicable to the jurisdiction, powers and 
duties of the Secretary in administering the provisions of Title II of 
the Agricultural Adjustment Acte 


Those sections of the Federal Trade Commission Act (15 UseSeCeAe 
Secse 48, 49, 50) provide, inter alia, that the Commission shall have power 
to require by subpoena the testimony of witnesses and the production of 
documentary evidence relating to any matter under investigation; that upon 
the application of the Attorney General, at the request of the Conmission, 
the district courts of the United States shall have jurisdiction to issue 
writs of mandamus to compel compliance with these provisions; that any 
person who shall neglect or refuse to attend and testify or to produce 
documentary evidence, if in his power to do so, is obdience to subpoena 
or lawful requirement of the Commission shall be guilty of an offense 
punishable by fine of not more than $5,000. or imprisonment for not more 
than one year, or bothe Conceding for the purposes of this argument that 
such penalties sould be applicable to a failure of the plaintiffs to com- 
ply with demands which the Secretary of Agriculture may make upon them 
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to furnish him the reports or the information required to be furnished 
under the terms of the License, or to produce their books and records for 
his inspection, the bill falls far short of demonstrating that the plain- 
tiffs are in any immediate danger of being proceeded against by the de- 
fendant for such penalties. 


The bill does not allege that the Secretary of Agriculture has 
made, or is threatening to make any demand whatever upon the plaintiffs 
for any information or for an examination of their books or recordse 
Obviously no offense can possibly be committed by the plaintiffs until 
such a demand is made by the Secretary, and compliance therewith is refused. 
It is wholly conjectural that such demand will ever be made. Certainly the 
defendant will not be enjoined from enforcing this Act when a demand upon 
the plaintiffs by the Secretary of Agriculture is a condition precedent to 
institution of an action by the defendant, and there is no allegation in 
the bill that such demand hag been or ever will be madee 


The contention of the plaintiffs in this respect is foreclosed by 
the opinion of the United States Supreme Court in Federal Trade Commission 
ve Clatre Furnace Co. (1927) 274 U.S. 160, referred to above. That case 
involved the identiaal statutory provisions (Secs. &, 9, and 10 of “the 
Federal Trade Commission Act) as are hereinvolved. There the Federal Trade 
Commission had issued its orders upon the plaintiffs to furnish it certain 
information, whereas in the bill at bar it is alleged merely that the Sec-— 
retary of Agriculture may demand information from the plaintiffs, The 
Supreme Court s decision that the plaintiffs failed to show a case of in- 
jury under the facts there involved, a fortiori precludes the granting of 
relief to the plaintiffs here, whose danger of being gubjected to penalties 
is more remote than was such danger to the plaintiffs in the Claire case. 
As the Supreme Court stated in that case: % 


"Until the Attorncy General acts, the defendants cannot suffer, 
and when he does act, they can promptly answer and have full 
opportunity to contest the legality of any prejudicial proceed 
ing against them. That right being adequate, they were not in 
a position to ask relief by injunction. The Bill should 

have been dismissed for want of equity." 


It thus appears that upManalysis of the three kinds of fines or 
penalties which the defendant is allegedly threatening to enforee against 
the plaintiffs, not a single one may, uncer the terms of the Agricultural 
Adjustment Act, be conceivably inflicted against the plaintiffs at this 
timee Nor will the continued operation the plaintiffs of their businesses 
without complying with the License, without more, subject them to the pessi- 
bility of having any of these fines or penalties immosed upon theme As has 
been demonstrated above: 


(1) The fines provided by Section 8 (3) of the Act cannot be imposed 
upon the phaintiffs until after their existing License is revoked by 
the Secretary of Agriculture in his discretion afger notice to the 
plaintiffs and a hearing, and the plaintiffs continue to do business 
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after such revocation of their License. The bill does not allege 
that the Secretary is contemplating taking proceedings to revoke 
plaintiffs! License or is even threatening to hold the administrative 


hearing which is necessarily precedent to the revocation of their 
License. 


(2) The fines provided by Section 10 (c) of the Act can never be 
imposed upon the plaintiffs for non-compliance with the License, 
because the License is not a regulation, nor is it alleged that the 
defendant is so construing it. 


(3) The fines imposed by Section 10 (h) of this Act can only be 
imposed upon the plaintiffs after the demand by the Secretary upo2 
them for information (which demand has not been made and may 
never be made), their refusal to comply with such demand, a 
request by the Secretary of Agriculture to the Attorney General 

to institute proceedings (which request is not even alleged to 
have been threatened) and the discretionary determimtion by the 
Attorney General to institute proceedings to collect the fines. 


The danger of imposition of the fines imposed by these three sections 
of the Agricultural Adjustment Act is the only danger of irreparable injury 
alleged in.plaintiffs' bill, and since under 4 proper construction of tne 
Act plaintiffs are in no danger whatever of being subjected to the imposition 
of these fines in continuing to operate their business without complying with 
the License, their case of immediate and irreparable injury utterly fails. 
The averments of plaintiffs! bill ttms fall far short of presenting tant ex- 
ceptional situation justifying the imposition of a court of equity referred 
to in Cline v. Frizk Dairy Co. (1926), 274 U.S. 445: 


"The general rule is that a court of equity is without 
jurisdiction to restrain criminal proceedings to try the 
same right that is in issue before it; tut an exception 
to this rule exists when the prevention of such prosecutions 
under alleged unconstitutional enactments is essential to 
the safe-guarding of rights of property, and when the cir- 
cumstances are excoptional and the danger of irreparable loss 
is both great and immediate." (Underscoring ours) . 


The motion for a temporary injunction should be denied aad the bill should 
be dismissed. 
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The Distvict Attorney Cannot La fully Be Enjoined Because He 


—— 


Is Not in a Position to Inflict Any Injury upon the Plaintiffs. 


Apert fr9m the allegation in plaintiffs! bil that the defen- 
ant District Attorney is interpreting section 8 of the Agricultural Ad~ 
Justment Act "to suthorize the licensing of these plaintiffs to conduct 
their business," whereas the plaintiffs content that the milk License 
cannot constitutionally be applied to them, the bill nowhere alleges 
that the defendant is threatening to prosecute the plaintiffs other than 
in accordance with the provisions of the Act. 


But defené st District Attomey has no power to prosecute the 
Plaintiffs under section 8 (3) of the act becgase the plaintiffs cannot 
be guilty of handling milk without a License until their existing Li-~ 
cense is revoked by. the Secretary of Agriculture; and such revocation 
is not even threatened, Unless and until the Secretary shall exercise 
his discretionary power to revoke plaintiffs' License, after notice and 
hearing, and the plaintiffs thereefter continue in business, the defend- 
ant's nands are tied, and his alleged thrects are obviously incapable 
of execution. 


The defendant is Similarly powerless with respect to prosecuting 
the plaintiffs for violation of section 10 (h), which gives the Secre- 
tary of Agriculture the powers of the Federal Trade Commission with 
respect to requiring, among other things information and documents con- 
cerning the plaintiffs! business, There cen be no violation of this 
section by the plaintiffs unless end until the Secretary of Agricul ture 
requests such informetion from the plaintiffs end they refuse compli- 
ence therewith. Furthermore, as demonstrated under Part "C" o€the 
preccding point in this brief, the defendant has no power to prosecute 
the plaintiffs until the Secretary of Agriculture requests the Attorney 
General to enforce this Section of the Act, and the Attorney General 
exercics his discretionary Judgment in favor of the lawfulness of the 
request of the Secretary of Agriculture for the information from the 
plaintiffs. 


Thus it is clesr that in eny case the power to place the plains: 
tiffs in a position to be prosecuted by the defonfant, rests not with 
tne defendrnt but with the Secrdary of Agriculture. Since the defend- 
ant lacks the powor to prosecute the plaintiffs, no injunction should 
issue against him. It is woll Settled that a bill to restrain the en-~ 
forcement of an allegedly unconstitutional statute will lie only against. 
a person or agency to whom the power to enforce the Statute is delegated. 
This propesition of law was involved in Fodenal Trade Commission v. 
Claire Furnace Company (1927) 274 ¥. Ss, 160 (discussed under point I 
Supra)e The Supreme Court approved the dismissal of the bill to restrain 
the Federal Trade Commission from enforcing its ofder demanding certein 
information from the plaintiffs, on the ground that since the power of 
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enforcencnt of the order was vested in the Attorney General, no injunc- 
tion should be issucd against the Federal Trade Commission which lacked 
BUCH power of eGniorcenient. 


The Circuit Court of Appeals for the Fifth Circuit had decided 
this very point in a recent decision involving the Agricultural Adjust- 
nent Act,, Yernell et.al. v. Hillsborough Packing Compeny, et al., Nun- 
ber 7300, decided April 14, 1924, involved a bill for an injunction 
brought by two Florida fruit shippers to restrain a "Central Committee" 
-appointed under a citrus fruit license from enforcing its orders regulct- 
ing interstate shipment of citrus fruits. The sole power va enforce 
suca orders was vested in the Secretary of Agriculture, to whom tne Con- 
mittee might report violations of its orders. Tho Circuit Court of Ap- 
peals dissolved a temporary injunction issued by tne District Court 
against tho Committce on the ground that the Committee has no enforceenen 
powers snd hence its threats of enforcenent were futile. 


"There is no averment that the Committee has undertaken or 
will assume sny powcr beyond that conferred upon it by the 
License. he bill goes no furtner than to charge that the 
Committee threatens and will continue to threaten the com 
plainant with penalties, prohibitions, and confiscation of 
fruits, it nowhere alleges an intention to carry the threats 
into execution. According to it, the Committee's activi- 
tion begin and cnd in nothing but threats. As the Cormmit- 
tee has no power, and so far as appears has not assumed and 
will not undertake to enforce cither the prorate orders or 
its alleged threats, injunction does not lie against it." 


That decision is precisely applicable to the case at hend, for 
here tne District Attorney (in that case, the Control Committee) is power- 
bess to enforce against the pleintiffs the penalties provided by tne AGT; 
because the necessarily precedent discretionory determination of the 
Secretary of Agriculture has not bevn made and is not even threatencd. 


Similarly, in Royel Farms Dairy, Inc. v Henry A. Wallacd ct al., 
Wanber 2265, in the District Court of the United Stated for the District 
of Marylend, decided June 19, 1934, involving a bill by nilk distributors 
to restrain the members of an "Adjustment Fund Cormmittce," appointed 
under a milk Liconse for the Baltimore area similar to thet involved 
hero, from exrmining the plaintiffs! books on the ground that the plain- 
tiffs! business was wholly intersthtc, the Court denied a motion for a 
temporary injunction, on the «round that since the Committee had no power 
to ouforce its orders on the plaintiffs to submit their books for examination, 
there was no occasion for an injunction: 


"In my opinion the more substantila enswer to the 
pleintiffs! prayer for preliminary injunction aries from 
the consideration that the defendants apparently have no 
powers of enforcement under the Act; and the utmost they. 
can do is report the cormplrinants! refus-l to the Secre- 
tary of Agriculture for his action e+. the Judicial 
Breneh of tac Governnent should interfere with the admin- 
istretive activitics of tho Executive Departiucnt only where 
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it is clearly necessary to do so to protect individual con- 
stitutional rights. Thé granting of an injunction by a 
court of equity is an exercise of its extraordinary juris~ 
diction which ordinarily will not be exerted unless the 
plaintiff can make a showing of probably/trreparable in- 
jury, and has no adequate remedy at bar. As the case now 
stands, it does not seem to me the plaintiff has made out 
such a case of probable irreparable injury os necessi- 

tates the issuance at the present time of an injunction 
against the defendants.!! 


It is sdbmitted that this case should be of considerable persua- 
sive weight with this Court, involving as it does almost the identical 
situation presented by the bill in this case. 


Since it thus Clearly appears that the defendant has no power 
to inflict upon the plaintiffs the penalties with which he is alleged- 
ly threatening them, these threats are idle and the fear they inspire 
in the plaintiffs is groundless. Under such circumstances there is no 
occasion for the granting of an injunction against the District Attorney, 


The fact is that the proper party to be unjoined (assuming the 
plaintiffs have any case at all) is the Secretary of Agriculture. His 
is the power to revoke plaintiffs' License and thus render them amenablé 
to the penalties provided by section 8 (3) of the Act for distributing 
milk without a license; and his is the power to request information 
from the plaintiffs under section 10 (h) of the Act, and to request the 
Attorney General to proceed against them upon their failure to give such 
information. But the plaintiffs chose to bring their suit in a district 
in which the Secretary is not amenable to process and to make the only 
defendant the District Attorney, who is powerless to inflict harm upon 
the plaintiffs. Under the circumstances disclosed by the bill it is 
submitted that the plaintiffs! motion for a temporary injunction should 
be denied and their suit should be dismissed. 
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The Suit is Premature in that the Plaintiffs 
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Romedics Before Filing the Bill of Complaint 


General Regulations, Series 4, Revision 1, Article VI, pro~ 
mulgated by the Secretary of Agriculture and approved by the President 
of the United States on January 3, 1934, provide as follows: 


"Sece 600. If any person licensed under this 
act, or any person affected by such license, con~ 
siders himself aggrieved by any term or condition 
of such license, or by the operation or effect there~ 
of upon his business, such permn may file with the 
Secretary a written application for modification 
thereof, sctting forth the grounds therefor; and 
thereafter the Secretary shall, when it appears to 
the Secretary from the face of the complaint that 
it is not without merit, set the complaint down for 
a hearing." 


Sections 601 to 605, both inclusive, of said Article describe 
in considerable detail the full, ample, and adequate hearing which may 
be had by plaintiffs or other licensees “or any perm affected by 
such license" who "considers himself aggrieved by any term or condition 
of such Liconso, or by the operation or effect thereof upon his business". 


The sections of Article VI, last referred to, provide for a 
hearing by a presiding officer to be appointed by the Secretary and 
the mode and manner of procedure to be followede The procedure pro- 
vides for the introduction of evidence both for and against the appli- 
cation for modification of the License and for the right of counsel 
to be heard. The presiding officer, at the conclusion of the hearing, 
"shall make proposed findings of fact and shall report the same to the 
Secretary together with his recommendation and the record of the pro- 
ceedingse The Secretary shall thereafter render his decision and shail 
enter an order modifying the License, if he so decides, or denying 
the application to modify the License. The order may contain fin~ 
dings of fact of the Secretary and such order shall be filed in the 
office of the Chicf Hearing Clerk and shall there be available for 
public inspection * * * the Secretary shall take such action upon 
such application to modify as will, in the judgment of the Secretary, 
tand to effectuate the declarcd object of the Act." (sce. 604) 


A reading of these sections discloses provision for a full, 
complete and adequate hearing available to any licensee or "yerson 
affected by such license" who considers himself Nagerieved by any 
torm or condition of said liconse, or by the operation or effect thereof 
upon his business.! 
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The Jen ale of complaint fails to ollege that the plaintiffs, or 
either of them, have sought to avail themselves of any of the above 
administrative remedies. This is so despite the fact that the License 
here involved became effective on June 1, 1934, and that the HILL or 
complaint in this cause was filed on June 15,igli.Plaintiffs, therefore, 
had ample opportunity to petition the Secretary for the relief to 
which they claim they are entitled. This is not acase where plain~ 
tiffs have invoked a court of equity to afford them relief from a 
Situation which threatened imminent and irreparable damage before they 
could secure administrative relicf. On the contrary, they ignored 
these rogulations which were made by the Secretary of Agriculture and 
approved by the President of the United Statese Section 10 (b) of 
the Act provides that the regulations made by the Secretary and — 
approved by the President shall have "the force and effect of law." 


We contend, in view of all of these provisions safeguarding 
the rights of the plaintiffs, that the proceedings herein were pre~ 
cipitously begun and the bill of complaint was prematurely filed. 


Under circumstances much less clear than these, courts have 
repeatedly held that they will not anticipate the hearing and the 
final ruling of an administrative body.» Courts will not presume that’ 
Governmental officials, vested with authority to grant relief, will 
act either unreasonably or illegally. From this proposition there 
seems to be no dissent whatever. 


In Gilchrist ve Interborough Coe, (1929) 279 U. S. 159 
the Supreme Court, through Mr. Justice McReynolds, went out of its. 
way to point out that Federal Courts must avoid even the appearance of 
anticipating the action of administrative officials or commissions, 
even where a strong showing is made as to what the probable action of 
such officials will be. The casc goes much further than the present 
situation. The omer of subway lines in New York City claimed that 
the cxisting rate was confiscatory, and filed schedules for a hearing 
before the Transit Commission, as provided by law (a step omitted by 
the plaintiffs in the case at bar). It was also alleged that the 
members of the Transit Commission were of the opinion that no relief 
should be granted to the Company and that they had used threatening © 
language indicating that action would be immediately taken against rats 
The original bill, asking that the Transit Commission be enjoined, was 
filed at 9:20 4. M. February 14th. Later the same morning the 
Commission denied relief, and directed action against the Company. 


It will be noted that in that case the only thing left for 
the Commission to do was to enter an ordere The subway company had 
complied with the provisions of the statute relating to sceking a 
hearing before the Commission, and actually had good reason to believe 
that such an application would be futile. Further than that it was 
only 2. matter of a few hours before the Yommission did act as antici~ 
pated. Yet the Supreme Court took occasion to point out that even 
under those circumstances federal courts mst not short circuit hear- 
ings provided by law, and anticipate the action of the administrative 
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officials before such action becomes final. Even t he appearance of 
such procedure must be avoided. The Court said (pp. 208-209) : 


"Under the doctrine approved in Prentis Ve 
Atlantic Coast Hines cil Usiserel0, 2ol,, andinen- 
derson Water Company v. Gornoretion Commieer oni 
269 U. S. 278, the Interborough Company could not 
have resorted to a federal court without first 
applying to the commission as prescribed by the 
statute. And having made such an application it 
could not. defeat orderly action by alleging an in- 
tent to deny the relief sought." 


The case stands out the more sharply because at the time the 
injunction was granted by the lower court against the Transit Com 
mission, the Commission had already acted. It was not a mere guess 
what the Commission would dos In addition to that a supplemental | 
bill had been filed by the plaintiff alleging that such action had’ 
been takene 


In the face of this case the plaintiffs come before this 
Court asking for injunctive relief in advance of a hearing by the 
Secretary of Agriculture without even making a request for a hearing, 
or alleging, as the plaintiffs did in the Interborough Case, that the 
hearing was a mere formality. 


So numerous are the decisions and so well settled is the prin- 
ciple of law that injunctive relief cannot anticipate administrative 
action that no more than passing reference need be made to some of the 
more recent and familiar expressions of the courts to that effccte 
Since the well-knowm opinion of the Supreme Court of the United States 
in Prentis ve Atlantic Coast Line (1908), 211 U. S- 210, this principle 
has been frequently announcede 


In the present term of the Supreme Court, for example, at least 
three decisions may be appropriately invoked. United States et al. 
ve Illinois Central Re R. Co» ot ale, Number 422, decided March 5, 
1934: The Pacific Telephons and Telegraph Co. v. City of Seattle aA ale, 
Number ase ARS Poe 5, 1934: and P. Fe Peterson Baking Co. 
6G al. Ve kr et_al., Number 203, decided January 8, 1934. In the 
Iilinois et case, it was saids 


"The constitutional question raised by appellees, 
therefore, vanishes from the case, because the commission 
concedes and stands ready to grant every administrative 
procedural right that appellees :are lawfully entitled to 
claims If the preliminary order be erroneous in any par= 
ticular, it is susceptible of correction by the commission 
upon the hearing thus provided fore It will be time enough 


for appellees to seek the aid of a court of equity when 
they shall have fully availed themselves of this adminis- 
trative remedy, and the commission shall have taken 
adverse action. Until then they are in no situation 

to invoke judicial action." (Underscoring ours.) 


no) 


In Porter v. Investors Syndicate (1931), 286 U. S. 462, the 
Supreme Court reversed a decree of the District Court enjoining en- 
forcement of an order of the Blue Sky Law Commissioner of Montana 
forbidding the issuance of certificates. The order had been issued 
after a hearing and after the commissioner had asserted his intention 
to revoke plaintiff's permit. The plaintiff had not availed himself 
of the statutory appeal from the Commissioner to the State Court. 

In refusing injunctive relief the Supreme Court stated: (pe471) 


"Under the Montana statute the administrative 
proceeding is not complete wntil the court (referring 
to the Montana Court) shall have acted in revision 
and correcting of the commissioner's decision. It 
would be strange indeediif the commissioner's action 
thus subject to alteration were nevertheless to be 
made as effective to harm the parties in interest 
as if no further administrative procedure existed. 

We cannot so read the act in the absence of clear and 
unambiguous phraseology requiring that course * * *," 
(Underscoring ours. 


The point is finally and definitely Reread in one recent 
opinion of the Supreme Court in White ve Johnson (1931, 282 U. S. 
367, where, at page 373, the Court said: 

"It would be subversive of all established 
principles were courts, in litigation between 

parties, who have reciprocal rights wnder the Con- 

stitution, to settle their controversies by broad 

statements to the effect that acts of Congress are 
unconstitutional upon their face; and this not only 

in ignorance of the circumstances and manner of the 

application of the statute by the administrative 

body, but with knowledge that the party complaining 

had failed to pursue the remedy provided by law." 

(Underscoring ours.) 


The allegations of plaintiffs! bill that the defendant and 
the administrative authorities, the Secretary of Agriculture and his 
agents, are erroncously interpreting Section 8 of the Agricultural 
Adjustment Act and the milk License issued thereunder as applicable 
tothe plaintiffs does not relieve them from the effect of these 
decisionse For even if the defendant and the Secretary of Agriculture ' 
are in error in théir construction of the Act (which, of course, is 
not admitted by the defendant) the administrative remedies afford the 
plaintiffs an ample opportunity to persuade the Secretary of Agricul~ 
ture of his allegod error. 


In South Porto Rico Sugar Company v. Munos COnCen a Lat Obra. 
1928) 28 Bed. (2d) 820, a bill was filed to enjoin a Public Service 
Commission from picapietine with plaintiff's water franchisc, after 
the Commission had issued an order to show cause why the franchise 
BOGE 


fe 


should not be canéelled, on the ground that the Commission hadino juris~ 
diction over the plaintiff in this respect. The Circuit Court of 
Appeals affirmed the dismissal of the bill on tho ground that the suit 
wos premature and stated: ie 


"If we assume for the moment that this Public 
Service Commission has no jurisdiction, the issuance 
of an order of notice was no such assertion of auth~ 
ority or threat of irreparable injury as to warrant 
injunctive interference by the courte It would not 
follow that, on appearance and argument, the commission 
would adhere to an erroneous view as to the nature and 
extent of its jurisdiction." 


Nor does the plaintiffs! contontion that the application to 
them of Section 8 of the Act exceeds the constitutional powers of 
Congress to regulate interstate commerce afford them the right to 
obtain injunctive relief without first exhausting the administrative 
remedies open to them. Jurisdictional objections based on constitu- 
tional limitations must first be made to the proper administrative 
agencies before the official or body whose action is complained of 
may be enjoined, when, as here, administrative remedies are available. 


In Chamber of Commerce v. Federal Trade Commission, 280 Fed. 


45 (C.C.A., 8th Circe, 1922) plaintiff raised the constitutionality 
of the Federal Trade Commission Act before proceeding with a hearing 
by the Commission, on the plausible theory that this would save use~ 
less expense if the Commission had no constitutional powen to regulate 
in any way either the parties or subject matter. (In the icase at bar 
no such separate question of the constitutional power to regulate the 
subject matter under the Act can be raised because the general power 
of Congress to regulate interstate commerce by administrative action 
is so clearly established.) No doubt redognizing that injunctive. 
relief before a hearing by the Federal Trade Commission had already 
been denied (sec Hurst & Son v. Federal Trade Commission, 268 Fede 
874 (D.C.E.D, Vae 1920)}, plaintiff attompted to review the prelimin~ 
ary question by a writ sounding both in certiorari and prohibition-~ 
the two common law writs historically used to review general questions 
of jurisdictione The Yourt however, refused to.permit the hearing 
before the Commissioner to be short circuited by this ingenious 
device, stating its conclusion as follows (p. 48): 


"The real gist of the complaint here is that 

it is claimed and with plausibility, that the chief 
petitioner is not subject to the jurisdiction of the 
Federal Trade Commission; that the commission is pro- 
ceeding erroneously and in excess of its powers; that 
the taking of the testimony before a final order can 
be made will be very expensive; and that a grievous 
burden is being inflicted upon petitioners, for which 
an ultimate setting aside of any order that may be 
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made will not adequately compensate them. This is 
true in some degree of any order of the commission 
which may finally be set aside. The law does not cén~ 
template that commissions of this nature will act 
arbitrarily nor without probable cause. It is, of 
course, conceivable that they may do so; but such a 
bossibility cannot justify this court in excecding 

its statutory powers and authority. To do so would be 
to deny to the administrative and legislative branches 
of the government the powers and authority which have 
been conferred upon them and which have been uniformly 
upheld by the courts." 


In faimess to the Court reference should here be made to 


Yarnell ct al v. Hillsborough Packing Company et al (C.C.A. 5th Cire.), 


discussed, supra, in which the court on this point said: 


"Appellecs attack the Control Committee's orders 
as being null and void, and so they had the right to 
apply to the court for reliof in the first instanco.!! 


It should be noticed, however, that in the Yarnell case, the 
Circuit Court of Appeals did dissolve the temporary injunction on the 
ground that the plaintiffs made no showing of injury. Moreover it 
is submitted that the language of the court quoted above is inconsistent 
with the other decisions discussed herein. 


As we have demonstrated in point I of this bricf, the plaintiffs 
are at perfect liberty to conduct their businesses as aoe please without 
running any risk of being subjected to the imposition of penalties. 

The admininistrative remedies provided by the regulations are ample and 
adequate and this court will not presume that the Secretary will not 
foirly and conscientiously administer them so as to give the plaintiffs 
all relief to which they are entitled. Under these circumstances we 
contend that the failure of the plaintiffs toc xhause their adminis~ 
trative remedies makes their suit premature, and the cases discussed 
herein require the denial of their motion for a temporary injunction 
and the dismissal of the bill. 


We respectfully urge that this point is of considerable impor~ 
tance in the administration of the Agricultural Adjustment Act; that 
an orderly, efficient administration of the Act requires persons af~ 
fected thereby to pursuc their departmental remedies and not to rush 
into courts with injunctionse A doluge of injunction suits may follow 
if this court holds that the Secretary of Agriculture is not permitted 
to enjoy the usual rights and powers conferred upon administrative 
officers to first scttle matters within his om Department before the 
complainants aro entitled to relief in cquitye 
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IV. 


It Would Be Improvident to Grant a Preliminary 


Injunction Under the Gircumstances of the Case 


Under the points previously made in this brief we have presented 
our contentions that the bill should be dismissed because it fails to 
state a case entitling plaintiffs to any relief. If so, it is obvious 
that no occasion for a temporary injunction appears. 


We now urge in addition thereto thnt because of the public inter- 
est involved in the continued operntion of the milk License for the Louis- 
ville Sales Area, as compared with the insignificance of the plaintiffs' 
need for a temporary injunction, it would be improvident to grant plain- 
tiffs this relief. The regulation of markets for milk distributed in 
the current of interstate commerce, as is done by the License here in- 
volved, is an important mode of effectuating the declaredpolicy of Con- 
gress to remove the obstructions of the normal currents of such commerce 
crused by the existing disparity between the prices that farmers obtain 
for their products and the prices which they must pay for industrial 
products. To permit a minority of the milk distributors operating in 
the Louisville Sales Area to enjoin the enforcement of the License as 
against them is to destroy the entire marketing plan, for: it, is obvious 
that the most just and efficient plan for stabilization of a market can- 
not survive if even a small group in the industry is permitted to disre- 
gard the plan. It is only upon the clearest showing of the unconstitu- 
tionality of a statute the enforcement of which is sought to be enjoined, 
and of great and immediate injury which the refusal of such relief will 
entail, that the Judicial branch of the Government will interfere to stay 
the operation of the mandate of Congress for even a temporary period. 


In Dryfoos v. Edwards, 284 Fed. 596 (D.C.S.DeN.¥., 1919; affirmed 
251 U.S. 146), a temporary injunction was sought to prevent interference 
by the Collector of Internal Revenue and the District Attorney with the 
withdrawal and sale of liquor contrary to the provisions of the War Time 
Prohibition Act, on the ground that the Act was unconstitutional. 


Judge Learned Hand upheld the constitutionality of the statute 
and denied the injunction. Complainnnt urged that even though-the court 
considered the Act constitutional it should, nevertheless, grant an inter- 
locutory injunction pending appeal, since the injury to complainant in 
not being able to sell the beer in its warehouses, or to use its large 
plant would be so great as to be irreparable. This point was overruled, 
Judge Hand saying (p. 603): 


"The damages done by an injunction meanwhile 
cannot be measured in money, as in the case of Cotting 
v. Kansas City Stockyards (C.C.), 82 Fed. 857. Here 


is a question of national public policy, of allowing 
; -23- 


ae a * 7 ee ae [ ' 7 5 : * 
Were ae oti rss 
PESTS Sescms i agile ‘ fj 


. re 5 
- We 


beheh: iar ae ae 
i PB, 4 st? TE 

By okt ‘8 a ee 

f Ng Gbomhs Te sahiaed 1 


LA. Soh tel oe 


the sale of what the constituted authorities apparently 
regard _as injurious to the public, or to so much of it 

as they have the right to consider. To annul their will, 
if only for’ a sesson, 16, to-do an injury which, is,.to say 
the least, as irreparable, if the laws be valid, as to 
prevent the plaintiffs from selling intoxicants for the 
Same period, if they are not. In all the books we are 
told that to declare a statute unconstitutional we must 
be assured beyond question that it is such. A temporary 
stay now is a declaration for o time that it is uncon- 
stitutional; it is to dispense with the statute till the 
case be finally decided. Assuming that I may do so, there 
Seems to be no proper reason for exercising the power." 
(Underscoring ours.) 


And the same idea was expressed in Hannah & Hogg v. Clyne (D.C.N.D. 
Tll. 1919) 263 Fed. 599, involving a similar suit to restrain enforcement 
of the same statute: 


"Tf individual loss, incidental to a proper exer- 
cise of the police power of the Government is not to be 
compensated for, this court kmows of no reason why plain- 
tiffs would have a temporary injunction pending appeal. 
What Congress has done is in the interest of public wel- 
fare and public morals. If plaintiffs, not entitled to 
compensation, the prohibition laws being valid, may sell 
and distribute their product among the people of the 
country, the damage to the general welfare has been done, 
and never can be undone. If the action of Congress was 
wise, and so we must assume it to be, believing the Pro- 
hibition Act to be lawful, even were the question here 
involved doubtful, we would have to resolve the doubt in 
favor of the Government." (Underscoring ours.) 


And in Railroad Commission v. Central of Georgia Ry. Co. (C.C.A. 
5th.Circ., 1909) 170 Fed. 225, in which the Circuit Court of Appeals 
dissolved a temporary injunction issued by the District Court against 
the enforcement of a statute fixing railroad rates, the court said: 


"It is urged by the complainants that the tem- 
porary injunction was. properly issued because required 
to protect their property rights. That contention 
assumes a disputed assertion to be true. If no one 
else was concerned, the courts might yield to that 
view without much hesitation. But the passengers 
and shippers, if, strictly speaking, they have no 
property interest involved, have a pecuniary interest 
in the enforcement of the rate laws. So there are 
rights on both sides deserving careful thought. And 
the public has an interest in the enforcement of every 
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law until it is repealed or judicially annulled. The 
courts should, of course, with strong hand protect 
property from all unlawful invasion, but they should 
not be so engrossed by that thought and duty as to 
forget the rights of others, whether property rights 
or not." (Underscoring ours. ) 


And so heres To annul the declared will of Congress even tem- 
porarily is to inflict upon the public an irreparable injury far greater 
than any that may conceivably befall the plaintiffs by the denial of 
a temporary injunction. 


In this connection the attention of the Court is called to the 
thorougnly established proposition that there is a strong presumption 
in favor of the constitutionality of an Act of Congress. 


Erie Railway Co. v. Williams, 223 U. S., 685. 
Coppagze.v. Kansas, 263 U. §. 1. 


The burden of clearly demonstrating the unconstitutionality of 
the Agricultural Adjustment Act is on the plaintiffs here, since they 
contend that the Act is invalid. 


Erie Railway Co. v. Willioms, 233 U. S. 685. 
Mountain Timber Co. v. Washington, 244 U. S. 219. 


Middleton v. Texas Power Co., 249 U. S. 152. 


The courts will not declare a statute unconstitutional unless such un- 
constitutionality has been established beyond all reasonable doubt: 


Adkins v. Children's Hospital, 261 U. S. 525. 


If there was any conceivable state of facts existing at the time of the 
passage of the Act which will sustain its constitutionality, the courts 
will presume that such a state of facts existed and that Congress was 
aware of it. 


Rast ve. Van Deman Co., 240 U. S. 342. 


And the presumption of constitutionality of the Act should weigh even 
more heavily upon an application for temporary relief, as here, Prior 
to a full hearing on the merits of the case. In such a Sittation,, ae 
is submitted, the court will be most reluctant to grant a preliminary 
injunction and thus declare a statute unconstitutional at a preliminary 
stage of the case. 


Furthermore, the Agricultural Adjustment Act, and in particular 
section 8 (3) thereof, has been held constitutional in five decisions 
(three of them by one Judge): 
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Economy Dairy v. Wallace (D.C. Sup.Ct. 1933), 
1 U. S. Law Week 9. 


Beck v. Wallace (D.C. Sup. Ct. 1968), 00s oe 
Law Week 9. 


United States v. Calistan Packers (D.C.N.D. 
Cal. 1933) 1U. S. Law Week 85. 


Capital City Milk Producers Assn. v. Wallace 


nn ee 


(D. C. Sup. Ct. 1933) 1 U. S. Law Week 197) 


Unitedrovates. ve ohicclens 6t al.  (DiciNeD: 
Tale 1934) Number 13803, decided April 14, 1934. 


Compare: 


Edgewater Dairy Comnany et al. v. Henry A. Wallace, et al 
(D.C.N.D. I11., 1934) Number 13878, decided June 26, 1934 


It is submitted, therefore, that considering the duty of the Court 
to indulge in every presumption in favor of the constitutionality of the 
Agricultural Adjustment Act, it would be improvident to issue a temporary 
injunction on behalf of the plaintiffs. 
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THE AGRICULTURAL ADJUSTMENT ACT AND THE LOUISVILLE 
MILK LICENSE ISSUED PURSUANT THERETO ARE CONSTITUTIONAL 
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Under the preceding points of this brief, we have argued that 
irrespective of the constitutional questions raised by the plaintiffs 
in this case, the-plaintiffs have wholly failed to state a case entitling 
them to relief in a court of equity. We confidently submit that the 
arguments which we have there made are decisive of this case and require 
the dismissal of the bill of complaint. 


However, even if this Court should determine that the bill of 
complaint states a cause of action on its face and therefore should 
not be dismissed, the plaintiffs would still not be entitled to inter- 
locutory relief by a preliminary injunction unless it should clearly 
appear from the record in this case as now made that the Louisville 
Milk License is unconstitutional. 

The only facts now before this Court in support of plaintiffs' 
contention that the License is unconstitutional are those alleged in 
their petition. The Government has filed a lengthy. affidavit in this 
case setting forth the economic facts which are not denied by any alle- 
Zation of the petition and which we submit establish (1) that all of the 
milk in the Louisville Sales Area is in the current of interstate com- 
merce and (2) that the License is reasonable and does not violate the 
due process clause of the Fifth Amendment. The Government contends that 
upon the record so made by the petition of plaintiffs and the affidavit 
filed on behalf of the Government, the plaintiffs not only have failed 
to meet the burden of establishing the unconstitutionality of the Louis- 
ville Milk License, but that it affirmatively appears that the Louisville 
Milk License is constitutional. Hence, we submit that even though this 
Court should decide the preliminary questions heretofore argued in this 
brief adversely to the Government, nevertheless, plaintiffs! motion for 
a preliminary injunction must be denied on the ground that it clearly 
appears from this record that the Louisville Milk License jis constitu- 
tional. 


The bill of complaint attacks the constitutionality of the Louis- 
ville Milk License on the following two grounds: 


1. That the License is not a regulation of interstate commerce, 
and hence that the Federal Government is without power to issue the Li- 
cense under the commerce clause of the Federal Constitution. 


e- That the License violates the due process clause of the Fifth 
Amendment of the Constitution. 
ie 
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Under this point of our brief we shall show: 


(1) That under the facts set forth in the affidavit filed 
by the Government herein, with respect to interstate commerce in milk 
in Louisville, and upon the principles enunciated by the Supreme Court 
of the United States, all of the milk sold in the Louisville Sales Area 
is in the current of interstate commerce; hence that the Louisville Milk 
License is a proper regulation of interstate commerce, as applied both 
to the plaintiffs and to all other milk distributors in Louisville. 


(2) That the Louisville Milk License is a reasonable and 


appropriate regulation in the public interest and does not violate the 
due process clause of the Fifth Amendment. 
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THE AGRICULTURAL ADJUSTMENT ACT AND THE LOUISVILLE 

MILK LICENSE ISSUED PURSUANT THERETO ARE A PROPER 

EXERCISE OF THE FEDERAL COMMERCE POWER TO REGULATE 
INTERSTATE COMMERCE. 


The plaintiffs attack the Louisville Milk License upon the grounds 
that the regulation of the dairy industry therein provided for is beyond 
the power of the federal government under the Constitution to regulate 
interstate commerce. The petition alleges that all of the plaintiffs 
are engaged in doing wholly an intrastate business; that they purchase 
and sell all of the milk handled by them within the State of Kentucky, 
and upon this ground urge that their business is not subject to regula- 
tion by the Federal government, but that the power to regulate is re- 
served to the state. 


The government has filed an affidavit in this case setting forth 
the facts with respect to interstate commerce in milk in the Louisville 
Sales Area. It is our contention that upon the facts there set forth 
and under the decisions of the Supreme Court of the United States, the 
regulation of the dairy industry in the Louisville Sales Area provided 
for in the License is a proper exercise of the power of the federal 
government under the commerce clause of the Constitution. More speci- 
fically, we shall show under this point of our brief: 


1. That all of the milk handled by distributors in the Louis- 
ville Sales Area is in the current of interstate commerce, and hence 
that all distributors in the Sales Area are subject to regulation by 
the federal government, irrespective of whether or not any particular 
distributor is himself engaged in transporting milk across state lines. 


2. That the primary regulation provided for in the Louisville 
Milk License--fixing the price of milk to be paid to producers--is a 
proper regulation of interstate commerce. 

3. That the ultimate objective of Congress in passing the Agri- 
cultural Adjustment Act was to increase the national flow of interstate 
commerce by increasing farm purchasing power, and that the Louisville 
License, in accomplishing this purpose, is a proper regulation of inter- 
state commerce. 


4, That the provisions of the License fixing the minimum resale 
prices are necessary for the purpose of maintaining the price to the 
producer and to remove obstructions to the flow of interstate commerce 
in milk in the Louisville Sales Arena and hence, that such provisions are 
a proper regulation of interstate commerce. 
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ALL OF THE MILK DISTRIBUTED IN THE LOUISVILLE SALES 
AREA IS IN THE CURRENT OF INTERSTATE COMMERCE. HENCE, 
ALL DISTRIBUTORS IN SUCH AREA ARE SUBJECT TO REGULATION 
UNDER THE FEDERAL COMMERCE POWER WHETHER OR NOT THEY, 
THEMSELVES, ARE ENGAGED IN DOING AN INVSRSTATE BUSINESS. 


Section 8 (3) of the Agricultural Adjustment ‘Act provides that 
the Secretary may issue licenses to processors and others engaged in 
handling "in the current of interstate or foreign commerce" of agricul- 
tural commodities or products thereof. The Government submits that the 
facts set forth in the economic affidavit filed by it in this case con- 
clusively establish that all of the milk which is handled in the Louis- 
ville Sales Area is in the current of interstate commerce. This affi- 
davit sets forth the following facts which are not denied by any allega- 
tion of the petition and therefore stand admitted upon this record: 


1. The territory within which milk is produced for sale in the 
Louisville Sales Area is interstate in character and includes portions 
of the States of Indiana and Kentucky. 


e- Substantial quantities of milk, averaging in excess of Lg, 000 
pounds per day, which are produced in the State of Indiana, are trans- 
ported in interstate commerce into the State of Kentucky and there sold 
in the City of Louisville. The milk produced in Indiana and sold in 
Louisville, Kentucky, is of the same grade and quality as Kentucky milk 
which is sold in Louisville and competes therewith. 


3e The Louisville Sales Area, as defined in the License, is it- 
self interstate in character, embracing not only the City of Louisville 
but the Fort Knox Military Reservation and the Cities of New Albany and 
Jeffersonville in the State of Indiana. Milk shipped into Louisville 
from Indiana and Kentucky becomes mingled in the channels of fluid milk 
distribution, and distributors located in Kentucky sell approximately 
45,000 pounds of milk monthly in the Indiana cities embraced in the Louis- 
ville Sales Area. The milk transported from Kentucky to Indiana and 
there sold to consumers competes with the Indiana milk which is sola 
in these cities. 


4. Six million pounds of butter and two million pounds of cheese 
are shipped into Louisville annually from other states. Six million 
quarts of evaporated milk are likewise shipped into Louisville from Wis- 
consin and Indiana. These dairy products manufactured from milk produced 
outside of Kentucky and Indiana and shipped in interstate commerce into 
Louisville compete with manufactured products made from milk produced 
locally. In addition, thirteen million pounds of butter, manufactured 
in large part from milk produced locally, is shipped out of the Louis- 
ville Sales Area annually and transported in interstate commerce to 
southern and middle western states. Cheese likewise is transported from 
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the Louisville Sales Area in large quantities as are cream and evaporated 
milk. 


5. It would be economically impossible to fix the price to be 
paid to Indiana milk producers supplying that portion of the Louisville 
Sales Area situated! in Kentucky, without regulating the price to be paid 
to Kentucky producers who supply their milk to the Kentucky portion of 
the Sales Area. Similarly, it would be economically impossible to fix 
the price to be paid to Kentucky producers whose milk is sold in Indiana, 
without likewise fixing the price to be paid to Indiana producers whose 
milk is likewise sold in that state. An attempt to require an increased 
price to be paid to one group of milk producers whose milk happens to 
cross state lines without requiring an equal increase in the price paid 
to oroducers whose milk is sold in the state where it was produced would 
result in the complete demoralization of the market. The effectiveness 
of any price regulation with respect to any group of producers would be 
destroyed and would be unenforceable if other producers selling the same 
product in the same competitive area were to receive a different price. 


The Government submits that in the light of the foregoing facts 
which clearly demonstrate that a large portion of the milk and other dairy 
products purchased and sold in the Louisville Sales Area actually moves 
in interstate commerce, either before or after the time when it reaches 
the hands of the distributor, and that all such milk and dairy products 
are in competition with each other and with intrastate milk and dairy 
products, the entire Louisville market is in the current of interstate 
commerce. 


The fact that the plaintiffs themselves are engaged in wholly an 
intrastate business, or that the transaction sought to be regulated (the 
purchase of milk from producers) occurs within the boundaries of a single 
State, does not place such regulation outside of the limits of the Federal 
commerce power, where, as here, the practice sought to be regulated has 
an immediate and direct effect upon interstate commerce. Thus in Stafford 
v. Wallace, 258 U. S. 495 (1922) the Supreme Court of the United States 
upheld the validity of the Federal Packers & Stockyards Act as a proper 
regulation of interstate commerce. This it did, notwithstanding the fact 
that the Act regulated transactions of commission merchants, dealers and 
packers which, of themselves, were purely intrastate in character, includ- 
ing the regulation of commissions and charges made by them for handling 
livestock. In upholding the Act as a proper regulation of interstate com- 
merce, the Supreme Court said: 


freedom of interstate commerce is within the regula- 
tory power of Congress under the commerce clause, and 
it is primarily for Congress to consider and decide 
the fact of the danger and meet it. This court will 
certainly not substitute its judgment for that of 
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Congress in such a matter unless the relation of the 
subject to interstate commerce and its effect upon it 
are clearly non-existent." 


The Stafford case was followed by tie case of Tage Bros. & Moorhead V. 
Deo, 200 Us Se) 4c0 (1929), in which the Supreme Court specifically up- 
held a regulation of the Secretary of Agriculture under the Packers & 
Stockyards Act, fixing the commission which might be charged by commission 
men in the Omaha Stockyards, as a proper regulation of interstate commerce. 
Sec also Chicngo Board of Trade v. Olsen, 262 U. S. 1 (1923), where the 
Court upheld the Grain Futures Act regulating transactions on the Chicazo 
Board of Trade, notwithstranding the fnct that such transactions themselves 
are wnolly in intrastate commerce. 


nus the Supreme Court of the United States has never hesitated 
to sanction the control of intrastate business by Congress wherever guch 
control is necessary to prrmit the effective exercise of the paramount 
power of Congress over interstate commerce. The scope of the doctrine 
is strikingly illustrated in the decisions of the Court in cases arising 
under the Anti-trust Laws, where the Court sustained the control by Con- 
gress of purely local activity which did not compete with interstate ac- 
tivity woon the grounds that such intrastate activity burdened and affec- 
ted, the interstate activity. 


Thus in United Mine Workers v- Coronado Coal Company, 259 U. S. 
244 (1922), the Court held that the Anti-Trust Laws were applicable to 
and forbade a strike among caal miners notwithstanding that the business 
of mining coal is a purely local activity. The basis for the decision 
of the Court was that such a strike, by preventing the mining of conl 
diminished the supply of coal moving in interstate commerce and thus 
burdened and affected interstate commerce in coal. In so holding, the 
Supreme Court said (Rage 407): 


"Coal mining is not interstate commerce, and the 
power of Congress docs not extend to its regula- 
tion as suche In Hammer ve Dagenhart, 247 U. S. 
251, 272, we said: 'The making of goods and the 
mining of coal are not commerce nor does the fact 
that these things are to be afterwards shipped 
or used in interstate commerce, make their pro- 
duction n part thereof. Delaware, Lackawanna & 
Western R. R. Co. v- Yurkonis, 258 U. S. 439.! 
Obstruction to coal mining is not a direct ob- 
struction to interstate commerce in coal, al- 
though it, of course, may affect it by reducing 
the amount of conl to be carried in that com- 
merce. We have hnd ocensign to consider the 
principles governing the validity of congres- 
sional restraint of such indirect obstructions 
to interstate commerce in Swift & Co. v. United 
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States, 196 U. S. 375; United States V. Patton, 
226 U. S. 525; United States v. Ferger, 250 U. S. 
199; Railroad Commission of Wisconsin v. Chicago, 
Burlington & Quincy R. Rk. Co.'275 U. S. 563; and 
ptaiford v. Wallace, 258 U. S. 495. It is clear 
<vom these cases that if Congrees deems certain 
recurring practices, though not really part of 
interstate commerce, likely to obstruct, restrain 
or burden it, it has the power to subject them to 
national supervision and restraint." 


For similar decisions upholding the application of Anti-Trust 
Laws to purely local activities, see Loewe, v. Lawler, 208 U. S. 274 
(1926); Bedford v. Stone Cutters Association, 274 U. S. 37 (1927); 
Local 167, etc. v. U. S. 59 Sup. Ct. 296 (February 5, 1934). 


The facts set forth in the Government's affidavit in the case at 
bar present an even stronger case for the right of the Federal Govern-~ 
ment to regulate the business of distributors in the Louisville Milk 
Market who are engaged in purely intrastate activities. For here, not 
only do such intrastate activities burden and affect interstate commerce 
in milk in the Louisville Sales Area, but it appears from the facts al- 
leged in the affidavit itself, that intrastate transactions in milk are 
so inextricably intermingled with interstate transactions in milk in the 
Louisville Sales Area, that it would be wholly impossible to regulate 
such interstate transactions unless the intrastate transactions were 
likewise regulated. The facts set forth in such affidavit clearly dis- 
close that milk produced outside of the state of Kentucky is sold for 
consumption within the state and likewise, that milk produced within the 
state is sold for consumption outside of the state. It is perfectly 
clear, under the circumstances, thrit it would be economically impossible 
to fix the price which farmers residing outside of Kentucky are to receive 
for their milk which is sold in Louisville without likewise regulating 
the price which Kentucky producers receive for thetr milk. If such regu- 
lation were attempted, producers residing outside of Kentucky would be 
forced to sell under the fixed price in order to maintain their competi- 
tive position in the market, and even if strict enforcement of the fixed 
price regulation were possible, its sole result would be to eliminate 
foreign producers from the Kentucky market and so render nugatory the 
interstate regulation. Under such circumstances the Supreme Court of 
the United States has held that the federal power to regulate interstate 
commerce applies not only to transactions which are in themselves inter- 
State but also those intrastate transactions whose regulation is neces- 
sary in order to permit the effective regulation of the interstate trans- 
actions. 


In the Minnesota Rate Cases, 230 U. S. 399 (1913), the Supreme 


Court in discussing the power of the Federal Government to fix intra- 
state Railroad Rates said (Bage 399): 
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"There is no room in our schemes of government 
for the assertion of state power in hostility 

to the authorized exercise of Federal power. 

The authority of Congress extends to every 

part of interstate commerce, and to every in- 
strumentality or agency by which it is carried 
on; and the full control by Congress of the sub- 
ject committed to its regulation is not to be 
denied or thwarted by the commingling of inter- 


State and intrastate operations. This is not 

to say that the Nation may deal with the internal 
concerns of the State, as such, but that the 
execution by Congress of its constitutional power 
to regulate interstate commerce is not limited 
by the fact that intrastate transactions may 


have become so interwoven therewith that the 
effective government of the former incidentally 
controls the latter. This conclusion necessarily 
results from the supremacy of the national power 
within its appointed sphere." 


In the Houston Bast & West Texas Railway Co. v. U. S., 234 U. S. 


342 (1914) the Supreme Court sustained the power of the interstate com- 
merce Commission to fix intrastate rates where it was shown that unless 
such power was sustained, interstate shippers would be forced to pay 
rates disproportionately high as compared with the rates paid by intra- 
State shippers. In so holding, the Supreme Court said (Page 351): 


"Wherever the interstate and intrastate transac- 
tions of carriers are so related that the govern- 
ment of the one involves the control of the Other, 


it is Congress, and not the State that is entitled 
to prescribe the final and dominant rule, for 


otherwise Congress would be denied the exercise 
of its constitutional authority and the State, 

and not the Nation would be supreme within the 

national field." 


To the same effect see Illinois Central Railroad Company v. Public 
Utilities Commission, 245 U. S. 493 (1914): Wisconsin Railroad Commission 


v. Chicago Burlington & Quincy Railroad Company, 257 U. §. 563 (1922); 
New York ve United States, 257 U. S. 591 (1922). See also the following 
cases which sustained the applicability of the Federal Appliance Act to 
injuries received by an employee engaged in intrastate commerce by reason 
of a defective car likewise engaged wholly in intrastate commerce: 


Illinois Central Railroad Co. v. Behrens, 
233 U. S. 473 (1919), and 


Texas & Pacific Railway Co. v. Rigsby, 
241 U. S. 33 (1916). 
34 
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The specific question here discussed--the right of the Secretary 
of Agriculture under a milk license issued pursuant to the Agricultural 
Adjustment Act, to regulate the business of milk distributors engaged 
wholly in intrastate commerce--has recently been decided in favor of the 
Government by the district court for the northern district of Illinois. 
In the case of United States v. Shissler (Decided May, 1934) the court 
specifically held that all of the milk sold in the Ghicago milk market 
is in the current of interstate commerce and hence that the Secretary 
of Agriculture has the authority to fix the vrice of all such milk whe- 
ther oroduced outside of the State of Illinois and actually transported 
in intcrstnte commerce, or whether produced within the state itself. 

In so holding the court said: 


"Tt is charged in the bill of complaint, also, and 
not denied, that it is impossible to regulate the 
business of purchasing, selling, distributing and 
handling milk shipped from states other than the 
State of Illinois into the Chicago Sales Arena for 
consumption therein without regulating the busi- 
ness of purchasing, selling, handling and distri- 
buting milk produced in the State of Illinois for 
consumption in the Chicago Sales Area; that not 
less than forty per cent of all the milk sold as 
whole milk within such aren is produced outside 
the State of Illinois; thnt the cream sold in the 
Chicago Sales Area in 1933, came from milk pro- 
duced in fourteen different stntes, and that only 
28.8% of such milk was produced in the State of 
Illinois and that an attempt to require an in- 
creased price to be paid to milk producers who 
are non-residents of Illinois for milk sold for 
consumption in the Chicago Sales Area without 
requiring an equal increase in the price paid to 
Illinois producers for similar milk would result 
in complete demornlization of the market; that 
to maintain their position in the Chicago market 
producers outside the State of Illinois would be 
forced to engage in a price war with Illinois 
producers. nese conclusions of the pleader are 
evident truths. It would be impossible for the 
Secretary of Agriculture to maintain a standard 
of prices for non-resident producers whose milk 
wns consumed in the Chicago Sales Area if the 
price to producers in Illinois was left unregu- 
lated. There is no escaping the finding of the 
Secretary set forth in the license that the intra- 
state and interstate transactions are so inextri- 
cnbIy intermingled that the interstate commerce 
in fluid milk in the Chicago Sales Area cannot 
be effectively regulated without regulating that 
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portion which is intrastate. 


The power of Congress to regulate intrastate 
commerce when the situation becomes such by 
reason of the interblending of the interstate 
and intrastate operations that adequate regu- 
lation of the particular commerce between the 
states cannot be maintained without imposing 
requirements with respect to intrastate trans- 
actions which substantially affect interstate 
transactions of like character seems to be 
well settled. Minnesotn Rate cases, 230, U. S. 
552, Houston & Texas Ry. Co. v. United States, 
244, U. S. 342; Georgin Public Service Com- 
mission v. United States, 283, U. S. 765; State 


———— 


United States v. Louisianzy, 290 U. S. 70. 


In the first two cases nbove cited the issue 
presented wos whether the intrastate rates of 
an interstate carrier could be regulated when 
by reason of the interblending of its inter- 
state and intrastate operations adequate regu- 
intion of its interstate rates could not be 
maintained without regulating its intrastate 
business. But in Georgin Public Service Com- 
mission v. United Stntes, 283 U. S. 765, supra, 
the Court sustained a general order concerning 
intrastate rates which was applicable to all 
carriers whether operating interstate or solely 
intrastate lines. Following the Minnesota Rate 
enses, Congress in 1920 by paragraphs 3 and 4 
of Section 13 of the Interstate Commerce Act 
authorized the Interstate Commerce Commission 
to fix rates nnd fares for intrastate trans- 
portation whenever it could find thnt the rate 
fixed by a Strte ov Strate Commission gave an 
undue preference and advantage to intrastate 
over interstate traffic. And the power of Con- 
gress to regulate intrastate rates under such 
circumstances has not been questioned." 


ror the foregoing reasons we respectfully submit that all of the 
milk handled in the Lousiville Sales Area is in the current of interstate 
commerce and therefore, that the business of handling such milk is sudject 
to regulation by the federal government whether or not the particular dis- 
tributor in question is himself actually engaged in interstate transactions. 
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FIXING THE PURCHASE PRICE OF MILK WHICH IS IN 
THE CURRENT OF INTERSTATE COMMERCE IS A PROPER 
REGULATION OF INTERSTATE COMMERCE. 


Under the preceding section of this point we have shown that 
all of the milk in the Louisville Sales Area is in the current of inter- 
state commerce and hence subject to regulation by the federal government 
under its constitutional power over interstate commerce. The particular 
form of regulation employed by Congress under the Agricultural Adjust- 
ment Act and the Louisville Milk License, issued pursuant thoreto, is 
to fix the price which distributors are required to pay producers for 
milk purchased. We submit that under the authorities it is clear that 
such price-fixing of a commodity which is in the current of interstate 
commerce is a proper regulation of interstate commerce under the commerce 
power. 


The Supreme Court of the United States has squarely held that 
the federal government has the power to fix the purchase price of a 
commodity which moves in interstate commerce; that such price-fixing 
is clearly a regulation of interstnte commerce and hence is within the 
exclusive province of the federal government.® 


In Lemke v- Farmers Grain Co., 258 U. S. 50 (1922) the Supreme 
Court of the United States considered the constitutionality of a statute 
of the State of North Dakota which regulated the business of purchasing 
grain from farmers within that state. It anneured that a very large per- 
centnge of such grain was shipped in interstate commerce outside of the 
state after its purchase. The statute in question permitted the purchase 
of grnin only by licensed buyers; required the payment of State charges; 
provided for a system of grading, inspection and weighing, and further 
fixed the price to be paid for grain purchased by a buyer in the State. 
The Court held the statute invalid upon the ground that it was an attempt 
by the State to regulate interstate commerce in derogation of the para- 
mount power of the Federal Government. It was argued in support of the 
statute that the State merely attempted to regulate commerce in grain, 
before the interstate journey commenced, nnd, therefore, while such grain 
was still in intrastate commerce. The Court, however, stated that none 
of its previous decisions had indicated thnt interstate commerce does 

not include the buying and selling of products for shipment beyond State 
lines. Further the Court says (Page 58): 


a 


*Under a subsequent point of this brief we shall show that the fixing of 
the price to be paid to producers for milk does not violate the Due process 
Clause of the Fifth Amendment to the Constitution. Under this point we 
limit ourselves to establishing that Congress has the power to fix such 
prices under the Commerce Clause. 
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"Nor will it do to say that the State law 
acts before the interstate transaction be- 
gins. It seizes upon the grain and con- 


trols its purchase at the beginning of 
interstate commerce.!"! 


The proponents of the legislation further argued that it was in the 
interests of the grain growers and essential to protect them "from 
fraudulent practices, and to secure payment to them of fair prices for 
the erain actually sold." In reply to this contention the Court sata 
(Page 61): 


"This may be true, but Congress is amply 
authorized to pass measures to protect 
interstate commerce if legislation of 

that character _is needed. The supposed 
inconveniences and wrongs are not to be 
redressed by sustaining the constitution- 
ality of laws which clearly encroach upon 
the field of interstate commerce placed 

by the Constitution under Federal control." 


Thus, in holding invalid the North Dakota statute which sought to fix 
the price farmers were to be paid for their grain, the Court expressly 
held that such power to fix prices (with respect to commodities moving 
in interstate commerce) was specifically reserved to the Federal Govern- 
ment under the Commerce Clause of the Constitution. 


The power of the Federal Government to fix the price of an agri- 
cultural commodity which moves in interstate commerce, was thus specifi- 
cally massed upon and upheld by the Supreme Court, in the Lemke case. It 
is precisely this power which Congress has exercised in the Agricultural 
Adjustment Act, and which the Secretary of Agriculture has executed under 
the Louisville Milk License with respect to milk sold in- .the Louisville 
Sales Area. 


The doctrine of the Lemke case, that the fixing of the price to 
be paid for a commodity which moves in interstate commerce, is a matter 
for Federal Regulation under the commerce power, was repeated by the 
Supreme Court with approval in a decision rendered as recently as Febru- 
ary 1964, and applied by it with respect to the fixing of prices of com- 
modities at the end of the interstate journey. Local 167 I. D. T. etce 
Vv. U. S., 291 U. S., 293, 297, 78, L. Ea. 506, the Court said (Page 508): 


"But we need not decide when interstate com- 
merce ends and that which is intrastate be- 
gins. The control of the handling, the sales 
and the prices at the place of origin before 
the interstate journey begins or in the State 
of destination where the interstate movement 
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ends may operate directly to restrain 
and monopolize interstate commerce." 


See also Stafford v. Wallace and Tagg Bros. and Moorhead v. U- 5. cited 
supra, in which the Supreme Court of the United States specifically up- 
held those provisions of the Packers and Stockyard Act, which authorized 
the Secretary of Agriculture to fix the commissions and charges of com- 
missionmen and dealers in livestock. 


We submit, therefore, that the foregoing decisions of the Supreme 
Court clearly establish that the fixing of prices of commodities at the 
beginning or at the end of their interstate journey, is clearly within 
the commerce power of the Federal Government under the Constitution. 
As we have shown under the preceding section of this point, the fixing 
of a price to producers in the Louisville market could not be effective 
if limited only to producers whose milk actually moved in interstate 
commerce and aczoss state lines. Hence, under the doctrine of the cases 
we there cited, it follows that the federal power to fix prices for milk 
extends not only to milk which physically moves in interstate commerce, 
but to milk which moves wholly in intrastate commerce as well. The 
right of the Secretary of Agriculture to fix producer prices for milk 
under a milk license issued pursuant to the Agricultural Adjustment 
Act, was specifically upheld by the district court for the northern 
district of Illinois in the case of U. S. v. Shissler, supra. The Court 
said: 


"Tt is indicated by defendants that the 
Agricultural Adjustment Act is invalid. 
The defendants say that it is beyond the 
power of Congress, in the exercise of 
the authority granted to it to regulate 
Interstate Commerce, to fix the price 
at which a commodity may be bought or 
sold. But the power of Congress to 
regulate Interstate Commerce by Clause 
3 of Section 8 of Article One of the 
Constitution has no limitations other 
than those that may be found in the 
Constitution itself. Except as prohi- 
bited by some other provisions in the 
Constitution, Congress has complete and 
unlimited power. Gibbons v. Ogden, 9 
Wheat. 197. McDermott v. Wisconsin, 388 
Wa) ont Lede 
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THE PURPOSE OF THE AGRICULTURAL ADJUSTMENT 
ACT AND THE LOUISVILLE MILK LICENSE IN FIXING 
THE PRICE TO BE PAID TO FARMERS FOR MILK, 

IS TO INCREASE THE NATIONAL FLOW OF INTER- 
STATE COMMERCE. 


In the preceding section of this point we have shown that it is 
within the power of Congress to fix the price of an agricultural commodity 
which moves in interstate commerce. Under the cases which we there cited, 
the purpose of Congress in making such regulation is immaterial as far as 
the question of its power so to do under the Commerce Clause is concerned. 
It would, therefore, be unnecessary for the purpose of our present point 
to consider the ultimate objective which Congress had in mind in the passage 
of the Agricultural Adjustment Act. We wish, however, to point out to the 
Court that not only is the particular regulation (the fixing of prices to 
producers) contemplated by the Agricultural Adjustment Act and applied in 
the Louisville Milk License an appropriate regulation of interstate com- 
merce, but that the ultimate objective of Congress in adopting this legis- 
lation was to remove obstructions to and so increase the national flow of 
interstate commerce. 


There is no need for conjecture as to the condition which Congress 
decided to remedy by the passage of the Agricultural Adjustment Act or the 
mechanism which it adopted to remedy that condition. The statute itself 
answers both questions. It expressly declares that an acute emergency 
exists throughout the Nation; that a severe and increasing disparity exists 
between the return the farmers receive for their products and the prices 
which they must pay for industrial products; that this disparity has broken 
down and made impossible the orderly exchange of commodities and has bur- 
dened and obstructed the normal currents of commerce in such commodities. 


In effect, the statute recites that the national flow of interstate 
commerce has fallen to an alarmingly low level, and declares that it is 
the purpose of Gongress, through the Agricultural Adjustment Act, to se- 
cure the farmer an increase in price for his commodities. But, such in- 
creased price is secured for the farmer only for those commodities which 
enter into the current of interstate commerce. Further, Congress, by 
enacting this legislation, intended to secure for the farmer an increased 
purchasing power to the end that he in turn, by increasing his purchases, 
might help increase and restore the national interstate commerce to its 
normal volume. The purpose of Congress in enacting this legislation was 
therefore (a) to secure to the farmer a greater return on commodities 
produced by him which move in the current of interstate commerce, and (bd) 
to increase the national flow of interstate commerce for the benefit of 
the entire nation. 


The condition which faced the nation on May 12, 1933, the date of 
the passage of the Agricultural Adjustment Act, the predicament of the 
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entire farm population, and the drying up of interstate commerce owing 

in part to the impairment in the purchasing power of the farmer, is 
graphically and accurately set forth in the Government publication en- 
titled "The Economic Bases of the Agricultural Adjustment Act" which 

we have presented to the Court. One of the means adopted by Congress 

to alleviate this crisis, one of the corner stones of the entire recovery 
program, was the passage of the Agricultural Adjustment Act, WECh, prO= 
vided a means for increasing the purchasing power of the farmer and there- 
by increasing the free flow of interstate commerce. This purpose clearly 
appears from the face of the Statute itself. Whether Congress was right 
or wrong in the economics of its reasoning is beside the point here. See 
Stafford v. Wallace, supra. 


lot only has the fixing of prices under the Louisville Milk License 
directly benefited the farmer by increasing the price of his product and 
so increased his purchasing power and the national flow of interstate com- 
merce, but it has corrected marketing conditions prevailing in the dairy 
industry which, as stated in the affidavit filed by the government, have 
led to unfair competitive practices on the part of distributors, and ser- 
jous and continued price wars, resulting in a price for milk lower than 
that justified by the supply and demand situation existing even during 
this period of depression. The power of Congress by legislation to cor- 
rect competitive practices in interstate commerce, which in its opinion 
are detrimental to the interstate commerce of the nation, has long been 
recognized by the Court in cases dealing with the Anti-Trust Laws. At 
the time of the adoption of the Anti-Trust Laws, it was the opinion One 
Congress that free and unrestricted competition was a wise and wholesome 
situation for all commerce, and that the national prosperity required 
that such free competition be maintained. The Courts did not then in- 
quire into the soundness of the economic theory thus adopted by Congress 
but upheld the Anti-Trust Laws as a proper exercise of the commerce power. 
Thus in Northern Securities Co. v. U. S. 193. U. S. 197 (1904) the Court 
said: 


"Whether the free operation of the normal laws 
of competition is a wise and wholesome rule for 
trade and commerce is an economic question which 
this court need not consider or determine. Un- 
doubtedly, there are those who think that the 
general business interests and prosperity of 


SS 


others who believe that such a rule is more 
necessary in those days of enormous wealth 
than it ever was in any former period of our 
history. Be all this as it may, Congress has, 
in effect, recognized the rule of free compe- 
tition by declaring illegal every combination 
or conspiracy in restraint of interstate and 
international commerce. As in the judgment 
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of Congress the public convenience and the 
general welfare will be best subserved when 
the national laws of competition are left 
undisturbed by those engaged in interstate 
commerce, and as Congress has embodied that 
YULe An alstatite, that must be tor sll; -ine 
end of the matter, if this is to remain a 
government of laws, and not of men.! 


As appears from the face of the Agricultural Adjustment Act, Con- 
gress has now found that the forces of free competition with respect to 
agricultural commodities, are if unrestricted not in the interest of 
the national prosperity. It has, therefore, in order to promote the 
national prosperity and the free flow of interstate commerce, enacted 
the Agricultural Adjustment Act for the purpose, among others, of curb- 
ing such competitive practices. The Louisville Milk License, Dy- Lixin 
prices to producers eliminates unfair competitive practices among dis- 
tributors, which resulted under a regime of unrestrained competition, 
in beating down the price of milk to the producer. 


4. 


THE MINIMUM RESALE PRICES PROVIDED FOR IN THE LICENSE 
ARE NECESSARY FOR THE EFFECTIVE REGULATION OF PRODUCER 
PRICES AND ARE THEREFORE A PROPER REGULATION OF INTER- 
STATE COMMERCE. 


Under the preceding points of this section, we have shown that 
the provisions of the License which fix the price to be paid to producers 
for their milk is a proper exercise of the power of the Federal Govern- 
ment to regulate interstate commerce. In addition to fixing the price 
to the producer, which is, as we have seen, the primary objective of the 
Louisville License, the License also estnblishes a schedule of minimum 
resale prices below which milk may not be sold at retail. The Government 
submits that the fixing of minimum resale prices in the Louisville market 
is essential to the maintenance of the fixed producer price and hence, 
is a proper regulation of interstate commerce as a necessary incident 
to the exercise of the federal commerce power to fix producer prices. 


The government affidavit filed in this case sets forth facts 
which clearly establish that the minimum resale prices are a necessary 
incident to the effective establishment and maintenance of the producer 
prices provided for in the License. The affidavit states that one of 
the effects of the present economic depression upon the dairy industry 
has been to bring about price wars and destructive competition among 
distributors and has reduced the amounts which dairy farmers receive 
for their milk below the price justified by the supply and demand situa- 
tion. The affidavit further states that the purpose of the minimum 
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resale price schedule of the License is to prevent such unreasonable 
price cutting, the result of which would be to demoralize the market 
and to make it impossible to maintain the producer price, since the 
distributors in the course of such a price war would inevitably tend 

to shift the burden of their destructive competitive practices upon 

the oroducer. The affidavit further analyzes the minimum resale price 
schedule from which it clearly appears that the minimums set forth in 
the License, when compared with the producer prices provided for, tiere- 
in, result in a considerably smaller spread to the distributor than 
prevailed prior to the issuance of the License. Thus, these minimum 
resale prices were designed and fixed for the sole purpose of making 
effective the producer price regulation provided for in the Licensee 
This fact is demonstrated by the liccnse provision which permits any 
distributor who is of the opinion that the minimum resale prices are 
higher than those required to maintain producer prices to make applica- 
tion to the Secretary of Agriculture for a modification of the resale 
price schedule. 


In addition to the foregoing, the affidavit states that the price 
cutting practices which the minimum resale prices are designed to prevent 
may endanger the supply of milk needed to meet fluid milk requirements. 
It thus clearly appears that such price cutting directly and immediately 
affects interstate commerce in milk in the Louisville Sales Area, and 
the price of milk to the producer which, as we have shown, is a proper 
regulation of interstate commerce. Hence, under the authorities cited 
and argued under section 1 of this point of the brief, the Federal Gov- 
ernment may properly fix minimum resale prices for the purpose of remov— 
ing obstructions to the free flow of interstate commerce and forthe: pur— 
pose of effectuating its regulation of interstate commerce by /dixing pro- 
ducer prices. Stafford v. Wallace, supra; Tage Bros. & Moorhead v. U. 5., 
supra; Board of Trade v. Olsen, supra; United Mine Workers v. Coronado 
Coal Co., supra. 
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THE LOUISVILLE MILK LICENSE, WHICH FIXES THE PRICE OF 
MILK TO BE PAID TO PRODUCERS, IS A REASONABL: AND ID. APPROPRIATH REGULATION 


OF THE DAIRY INDUSTRY AND DOES NOT VIOLATE THE DUE PROCESS CLAUSE OF THE 
FIFTE AMENDMENT, 


Under the preceding section of this point, we have shown that the 
Federal Government has the power under the commerce clause of the Con~ 
stitution to fix the price which distributors mst pay to producers for 
milk distributedinthe Louisville Sales Area and further, to fix a mini- 
mum resale price at which such milk may be sold in the Louisville Sales 
Area. Plaintiffs, however, further object to the license upon the ground 
that, even though it is a proper regulation of interstate commerce, it is 
nevertheless unconstitutional for the reason that it violates the due 
process clause of the Fifth Amendment of the Constitution. It is the con 
tention of the Government that the Louisville License does not deny due 
process to the plaintiffs or any of them, but on the contrary, that it is 
a reasonable and valid regulation of the dairy industry. In stating our 
argument on this point, we shall assume, as we have shown above, that the 
License is a proper exercise of the Federal commerce powere 


It should be noted at the outset that where the Supreme Court of the 
United States has found, in a particular case, that the regulation in 
question was within the power of the Federal Government to regulate inter~ 
state commerce, it has seldom questioned the validity of such regulation 
under the due process clause of the Fifth Amendment. Sec Adair ve 
United States, 208 U. S., 161 (1908); Louisville & Nashville Railroad 
ve Mottlcey, 219 U. S., 467 (1911). 


However, assuming that Congress in the exercise of the commerce 
power is limited in its legislation by the due process clause of the Fifth 
Amendment ane we shall show that the Louisville License does not, in any 
ofits provisions, violate such due process clause. 


More specifically, we shall first indicate the economic facts which 
confronted Congress at the time of the enactment of the Agricultural Ad 
justment Act and which made necessary for the protection of the public 
interest the regulation of agriculture and more specifically of the dairy 


Clearly Congress is not more restricted by the Fifth Amondment than the 
state legislatures by the Fourtecnth. The Supreme Court of the United 
States frequontly cites cascs arising umicr the duc process clauso of the 
Fourteenth Amendment, in its decisions upon the due procoss limitation upon 
Federal legislation and vice versa. See, for example, Nebbia v. New York | 
54 Sup. Ct. Rep. 505 (1934) where the Court discusses the due process 
question under both the Fifth and Fourteenth Amendments as being identicale 
For this reason some of the cases cited under this point involve the 
validity of state legislation, but the principles there discussed are 


equally applicable to legislation by the Federal Government. 
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industry, for the purpose of increasing farm purchasing powere We shall 
then show that in the light of these circumstances and because of these 
conditions which Congress so found to exist, the fixing of the price 

which distributors of milk must pay to milk producers is a proper and 

a valid regulation under the due process clause. We shall further show 
that such being the case, and it being found necessary to fix minimum re~ 
sale prices, in order to secure and maintain a fixed price to the producer, 
that the fixing of minimum resale prices is also a reasonable and proper 
regulatione 


We shall further show, in answer to the specific objections whi ch 
the plaintiffs make to the License thats 


(1) The so-called equalization pool or market pool imposes no 
burden upon distributors in addition to that of paying a fixed price 
to the producerse It is a necessary and appropriate incident to the 
fixing the price of milk paid to producerse 


(2) Since the fixing of milk pricés doesnot violate the due 
process clause, the provision of the License abrogating all prior 
contracts inconsistent therewith does not deny due process to the 
plaintiffse 


(3) The requirement of the License that all distributors post 
bonds or give other adequate security to secure their payments to pro~ 
ducers is clearly a proper and constitutional regulatione 


1. AGRICULTURE IN GENERAL AND THE DAIRY INDUSTRY IN PARTICULAR 
ARE VITALLY AFFECTED, IN THE PRESENT ECONOMIC EMERGENCY, 
WITH A PUBLIC INTEREST. THE GENERAL WELFARE AND THE PUBLIC 
INTEREST IN THE DAIRY INDUSTRY JUSTIFY ITS REGULATION BY 
CONGRESS » 


The purpose of Congress in enacting the Agricultural Adjustment 
Act is evident when the economic condition which confronted this country 
at the time the Act was passed is considered. At the end of 1928, the 
major industrial countrics of the world found themselves near the peak 
of an industrial boom which had created a world-wide orgy of speculation 
in securities and uneven distribution of incomes In major branches of 
industry, saturated markets made further expansion increasingly aifficult. 
There was evidence of weakening in the commodity price structureée 


In 1929, the international lending, upon which much of the world's 
commercial and industrial activity had been reared, was suddenly with- 
dram and put to more spectacular uses in the securities market. The 
cost of credit arose to alarming heights, checking commercial activitye 
In the summer of 1929 industrial production in the United States began 
to recede from its peake Then followed the famous crash in the securities 
market in October 1929+ 


A serics of heroic efforts to prevent the downward sweep followed 
the stock market crashes Interest rates: were sharply lowered. Industrialists 
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were urged by the President to maintain wage ratese Funds were made avail~ 
able to ex»service men. Open market operations were increased by the 
Federal Reserve Board. Nevertheless, unemployment mmtinued, consumers! 
incomes failed, commodity and security prices reached new lowse The 
national credit structure began to weaken. 


In 1930 self-protection induced many countries to erect additional 
trade tariff barriers and to conserve bank resources, further obstructing 
free exchange of goods by climinating normal marketse 


In the summer of 1931, in spite of a moratorium on foroign debts, 
the continuous credit strain brought on a series of central bank crashes 
in Hurope and a flight of capital which evontually forced England to 
abandon the gold standard in September 193le In the last of 1931 and 
the beginning of 1932, gold was exported from the United States in huge 
quantitiese 

There followed a wave of bank failures in the United States and 
a continuing flight of reservese To counteract the resulting contraction 
of credit, open market operations were instituted on a greater scale 
than beforee Financial measures were adopted amending the Federal 
Reserve Act but the downward sweep of the depression continued, bringing 
apprehension concerning the banking structure. Complete loss of public 
confidence followed, withdrawals increased at an alarming rate and by 
March 4, 1933, the entire national banking system collapsed. 


Forced by this climax in the national disaster, the United States 
Government began to formulate the present recovery programe Among many 
of several Acts passed in quick succession was the Agricultural Adjustment 
Act, enacted May 12, 1933-4 


The relationship between the plight of agriculture and the severe 
economic emergency existing at the time of the passage of the Agricultural 
Adjustment Act is recognized by Congress in its Declaration of Emergency 
set forth in the Act. The statute expressly declares that an acute 
cconomic emergency exists throughout the nation; that such cconomic 
emergency in part is the consequence of a severe and increasing disparity 
petween the prices of agricultural and other commodities, which disparity 
has largely destroyed the purchasing power of the farmer for industrial 
products: and that this disparity has broken down the orderly exchange of 
commodities and has seriously impaired the agricultural assest supporting 
the national credit structure; and that such conditions in the basic 
industry of agriculture have affected transactions in agricultural com 
modities with a national public interest, rendoring imperative the im 
mediate enactment of the Act. 


The facts above set forth and the findings made by Congress in the 
declaration of emergency which is a part of the Agricultural Adjustment 
Act are matters of common kmowledgee The Supreme Court in several cases 
has taken notice of the existence of the present economic emergency "which 
dominates contemporary thought." | 
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Atchison, etc. Rye Cos v» United States, 284 U. S. 284 (1932); 


Home Building & Loan Association v. Blaisdell, 290 Us S. 398 
(1934): Nebbia v. New York, 54 Sup. Ct. Rep. 505 (1934); 


For a further statement of the economic emergency which confronted theo 
agriculture of the country at the time of the passage of the Act, we 
call the Court's attention to the Government publication entitled 
"Economic Bases of the Agricultural Adjustment Act", which we are 
presenting to the Court herewith and to "Legal Planning for Agriculture", 
42 Yale Law Journal 8786 


The declaration of emergency contained in the Act is, in effect, 
a finding by Congress that the welfare of the farmers is so intertwined 
with the national welfare that it is necessary to increase farm purchasing 
power in order to remedy the evils of the depression. Following this 
declaration of emergency, the Act contains a declaration of policy which 
specifically states that it is the purpose of the Act to increase the 
purchasing power of the farmer by reestablishing farm prices at a level 
which will give agricultural commodities a purchasing power with respect 
to articlesthat farmers buy equivalent to the purchasing power of such 
agricultural commodities during the pre-war period, 1909-1914. In other 
words, Congress has expressly found and stated that one of the necessary 
remedies for the depression is an increase in farm purchasing powere 


The national interest in agriculture is co-extensive with the 
national interest in the dairy industry. The affidavit of E. W. Gaumnitz 
which the Government has filed in this case shows that milk is the most 
important of all farm commodities and that 25% of the total farm income 
of the United States is derived from dairy products. In addition, the 
dollar value of dairy products sold in the United States is in excess 
of that derived from our most important industrial products, stecl and 
automobilese Tho production and distribution of milk in the states of 
Kentucky and Indiana, as well as in the country as a whole, is a paramount 
industry which largely affects the health ond prosperity of the people. 


The disastrous effects of the depression upon the dairy industry 
at large and in Kentucky and Indiana in particular, are set forth in 
full in the Government's affidavit above referred to from which it clear- 
ly appears that unless regulatory measures are adopted to assure dairy 
farmers a fair and reasonable price for their products, a large and im 
portant portion of the farm population of the country will be deprived 
of its livelihood, its purchasing power will be seriously impaired and 
the health and safety of the people which depend in a large measure upon 
a constant, pure and adequate supply of fresh milk, will be endangerede 


The importance of the dairy industry has further been recognized 
and is demonstrated by state and local statutes and ordinances affecting 
the production and distribution of milk. Many states and almost every 
municipality in the country have passed measures regulating the health 
and sanitary requirements for the production and distribution of milke 
In addition, a number of state legislatures have recently enacted 
legislation, similar in its purpose to the Agricultural Adjustment Act 
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and the Louisville Milk L;cense, to assure to farmors a fair return for 
their milk productione (See legislation in the states of New York, 
Connecticut, New Jersey, Pennsylvania, Ohio and California.) 


The Agricultural Adjustment Act is based upon the vast body of 
economic research which has been promoted during the last decade by the 
United States Department of Agriculture and other institutions, in their 
efforts to familiarize farmers with the underlying supply and demand factors 
affecting prices. With this body of research before it, Congress passed 
the Agricultural Adjustment Act. The passage of the Act was preceded by 
legislative hearings at which representative from all interested groups 
were heard 1/. 


By the enactment of the Agricultural Adjustment Act Congross 
declaredly adoptcd a specific cconomic policy: To increase the purchasing 
power of the American farmere Undor the torms of the Act that policy is to 
be executed in part through the issuance of licenses, pursuant to Soction 8 
(3) of the Act. As the Supreme Court of the United States has often held, 
it is not for the courts to pass upon the wisdom or folly of an economic 
policy adopted by Congresse The scope of the judicial review of a 
legislative determination of an economic policy has been most recently 
stated by the Court in the case of Nebbia ve New York, supra, where Mre 
Justice Roberts saids 


"So far as the requirements of due process is concerned and in 
the absence of other constitutional restriction, a State is 
frec to adopt whatever economic policy may reasonably be deemed 
to promote public welfare, and to enforce that policy by 
legislation adapted to its purposee The Courts are without 
authority either to declare such policy, or when it is 
declared by the legislative arm, to over-ride it. If the laws 
passed are seen to have a reasonable relation to a proper 
legislative purpose, and are neither arbitrary nor dis~ 
criminatory, the requirements of due process are satisfied, 
and judicial determination to that effect renders a court 
functus officio. ***" 


See also Northern Securities Co. ve United States, 193 U, S., 197,337 
(1904) supra. 


a 


iy See hearings on "Agricultural Emergency Act to Increase Farm Pur- 
chasing Power", before the Committee on Agriculture and Forestry, 
U. S. Senate, 73d Congress, First Session, on H. R. 3835, and 
hearing on "Agricultural Adjustment Program'' before the Committee 
on Agriculture, House of Representatives, 72d Congress, Second 
Sessione For Congressional debates sce Congressional Record, 
NOde 77, Dassime 
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ee THE SPECIFIC REGULATION PROVIDED FOR IN THE LICENSE, 
FIXING THE PRICE OF MILK PURCHASED FROM PRODUCERS 
TENDS TO EFFECTUATE THE DECLARED POLICY OF THE ACT BY 
INCREASING F&RM PURCHASING POWER. SUCH PRICE FIXING IS 
NOT A VIOLATION OF THE DUE PROCESS CLAUSE OF THE CON- 
STITUTION. 


We have shown in the preceding section of this point that agriculture 
as a whole and the dairy industry,its:most important subdivision, are 
vitally affected with a public interest, and that Congress in order to 
protect and foster such public intcrest, passed the Agricultural Adjust- 
ment Act for the purpose of incrcasing the purchasing power of the farmcre 
The fact that the dairy industry is private in its character does not re~ 
move it from the realm of regulation by the Government, but the existence 
of the public interest in such business makesjt subject to reasonable 
regulation in the interest of the public welfarc. 


In the case of Nebbia ve New York, supra, the Supreme Court of the 
United States sustained a statute of the State of New Yerk, pursuant to 
which the price paid to producers for milk and the price at which it 
was sold to consumers were fixed by the New York Milk Control Board. The 
regulation of the dairy industry by the State of New York was in all mater- 
ial respects identical with the regulation imposed by the Louisville Milk 
License, pursuant to the Agricultural Adjustment Act. In discussing the 
power of the government to regulate a private business as against the due 
process clause of the Fifth and Fourteenth Amendments, the Supreme Court 
saids 


"The Fifth Amendment, in the field of Fedoral 
activity, and the Fourtecnth, as respects State 
action, do not prohibit governmental regulation 

for the public welfare. They merely condition the 
exertion of the admitted power, by securing that 
the end shall be accomplished by methods consistent 
with due process. And the arantee of due process, 
as has often been held, demands only that the laws 
shall not be unreasonablo, arbitrary or capricious, 
and that the means sclected shall have a real and 
substantial rolation to the object sought to be ate 
tained. * * *, The Court has repeatedly sustaincd 
curtailment of cnjoyment of private property, in 
the public interest. The owner's rights may bo 
subordinated to the needs of other private owners 
whose pursuits are vital to the paramount interests 
of the community." 


See also Noble State Bank v. Haskell, 219 U. S. 
104 (1911): German Alliance Insurance Company ve 
Lewis, 233 Ue S. 389 (1914) 


(The exhaustive discussion contained in the Nebbia 
case and the full citations therein, make it un- 
necessary to cite any additional cases in support 
of tho forogoing principle.) 
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In addition the Supreme Court has decided in a number of cases that the 
existence of an emergency which seriously threatens the welfare of the com 
munity may make * reasonable a greater sacrifice of individual liberty than — 
could be exercised within constitutional bounds under ordinary circumstances. 
In Wilson ve New, 243 U. S. 332 (1917), Congress, faced by the dange of a 
strike which would have paralyzed the transportation system of the country, 
enacted a law prescribing hours and wages for employees of interstate carricrs 
Tho Court uphold such statute, stating (Page 348): 


ne * *Al though an cmergency may not call into life a power 
which has never lived, nevertheless an emergency may afford 
a feason for the exercise of a living power already enjoyede 
If acts which, if done, would interrupt, if not destroy, 
interstate commerce, may be, by anticipation, legislatively 
prevented, by the same tolen the power to regulate may be 
exercised to guard against the cessation of interstate com- 
merce, threatencd by the failure of employers, and cmployecs 
to agree as to the standard of wages, such standard being an 
essential pre-requisite to the uninterrupted flow of inter- 
state commerce." 


See also Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown 
Holding Co. v. Feldman, 256 U. S. 170 (1921) Levy Leasing Co. 
vastese leu 250) U.S eden (192s). 


So also in Home Building and Loan Association v. Blaisdel, supra, the Court 
took judicial notice of the state of the country and reaffirmed its willing- 
ness to allow the Legislature to broaden its discretion in the face of the 
commnity's emergency and the timesof cconomic stress. 


Under the foregoing authorities it is clear that the dairy industry is 
not exompt from regulation in the interest of the public welfare, particularly 
in the faco of the present emergency, and that the sole demand made by the 
due process clause of the Fifth Amendment is that such regulation shall not 
be "unreasonable, arbitrary, or capricious and that the means sclected shall 
have a real and substantial relation to the object sought to be obtained." 


As we have show, the object sought to be obtained by Congress, as 
expressly stated in the Act, is to increase the purchasing power of the 
farmere The means selected to obtain that result for the dairy industry 
in the Louisville area was the issuance of the License pursuant to Section 8 
(3) of the Act, fixing the price which distributors must pay to producers 
for milk purchased. Clearly the means here employed have a direct and im 
mediate relation to the object sought to be obtained. The plaintiffs, 
however, challenge the validity of the price-fixing provision of the License 
on the grounds that such price-fixing is beyond the limits of regulation 
permitted under the due process clause of the Constitution. 


The right of the Government to fix prices, where price-fixing is 
necessary for the protection of the public welfare, has been squarely upheld 
by the Supreme Court of the United States in Nebbia casc, suprae We re- 
pectfully submit that the decision of the Supreme Court in that case finally 
disposes of the plaintiffs! contention that the pricc-fixing provisions 
of the Louisville Milk License violate the due process clause of the Fifth 
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Amendmont. As wo have noted above, the statute of tho State of New York 
involved in the Nebbia case authorized the Milk Control Board to fix the 
price which distributors were required to pay to producers for milk purchased. 
The statute further authorized the Board to fix the price at which milk 
might be re-sold by distributors to consumcrse Pursuant to the statute, 
the Board fixed both producer and re-salo prices. The defendant in the 
Nebbia casc challonged the fixed ro-sale price upon the gromd that tho 
fixing of priccs was beyond the power of the State under the due process 
amendmente Although the only portion of the New York regulations squarely 
involved in the Nobbia case was the right to fix re-sale prices, the Court 
in a sweeping opinion, upheld the entire New York Act and specifically held 
that price-fixing is a proper regulation where the public welfare requires 
ite In reaching this conclusion the Supreme Courtsaid: 


"If the law-making body within its sphere of government 
concludes that the conditions or practices in an industry 
make unrestrtcted competition an inadequate safceuard of 
the consumer's interests, produce waste harmful to the 
public, threaten ultimately to cut off the supply of a 
commodity needed by the public, or portend the destruction 
of the industry itself, appropriate statutes passed in an 
honest effort to correctthe threatened consequences may 
not _ be set aside because the rezulation adopted fixes 
prices reasonably deemed by the legislature to be fair to 
those engaged in the industry and to the consuming public. 
And this is especially so whero, as hore, the economic 
maladjustment is one of pricc, which threatens harm to the 


producocr at the one end of the scrics and the consumer 
the other." (Italics ours.) 


In a second case arising under the New York Milk Control Act, a 
three-judge Federal Court sitting in New York specifically woheld the com 
stitutionality of the regulation of the New York Milk Control Board fixing 
the price to be paid to producers. Hegseman Farms Corporation v. Baldwin 
et_al, 6 Fe. Suppe 297 (1934). The plaintiff dairy company, in that case 
alleged that the price fixed by the New York Milk Control Board would 
compel them to do business at oa loss and hence would climinate him from 
businesse No such allegations are contained in the petition in tho case 
at bare But despite the showing made by the plaintiff in the Heggeman case, 
the Court upheld the producer price fixed by the Milk Control Board. 

In answering the contention made by the plaintiffs, the Court (speaking 
by lire Justice Learned Hand) saids 


"It must be apparent that such a doctrine will have 

wide effectse All sorts of rezulations may affect 

the price of materials or machinery necessary to 

another industrye The elimination of fire hazards 

may require high rents; they may not be attainable. The 
observance of sanitary regulations in factories may be 
expensive; more than the market will bear, Conformity with 
prescribed standards of quality and packing may turn a liv~ 
ing profit into a loss. Excise taxcs are a part of manu= 
facturing costs; the buyer can not always be made to absorb 
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them and the added load may drive out some producers. Work 
men's compensation or a change in employers liability may 
Prove the straw which breaks the camel's back. If the 
Plaintiff be right, in every case the validity of the regu~ 
lation would depend upon whether the addition to the cost 
resultedin the elimination of some of the producers. 
Legislation could scarcely go on at all if its indirect 
results, its final incidence, must be so nicely adjustede 
Nor does it follow that it ought to be. ourely, tt 48 4 


rather than that all existing manufacturers should remain in 
business, He would be a hardy exponent of non-interference 
who stould assert the opposite today; if, for instance, the 
rise in cost was due to improvements in working conditions, 
or in the hygienic quality of the product. The purpose 
served by fixing the price of a raw material may be as impora~ 
tive as either of these; certainly it is not the function of 
@ court to set the hierarchy of social valuese In the past, 
it is true, there were at times expressions in the books 
which seemed to say that one kind of governmental purpose 
would justify interference where another would not. he 
"police power" was sometimes spoken of as though it concerned 
only "health ang Safety". That mode has disappeared: the 
burpose of the State of New York to preserve its dairy 
industry may involve remote repercussions as mortal to some 
individuals, as its purpose to abolish Sweatshopss but once 
it be agreed that the state may interpose for either end in 
the "free play of supply and demand," the incidents followe 
It is not critical that some will find themselves unable 

to understand the pressure and will collapse." 


The constitutionality of the milk license for the Chicago Sales Areca 
issued by the Secretary of Agriculture under the Agricultural Adjustment Act, 
has been specifically upheld as against the due procoss objection by the 
District Court for tho Northern District of Illinois, Eastern Division, in 
the case of U. §. ot al, ve Shisslor ot al, Suyrae Tho substantive provisions 
of the Chicago License are substantially the same as those contained in the 
Louisville License in the case at bar. In holding that the Chicago License 
was valid and reasonable and did not violate the duc proccess clause of the 
Fifth Amondmont, the Court said: ° 


"The only other provision in the Constitution which in any 
way limits this power of Congress is the Fifth Amendmont which 
contains the provisions that no person shall be deprived of 
es liberty or property without due process of lawe 


"Does this limitation prevent Congress in the oxercise of the 
power to regulate Interstate Commerce from fixing prices in a 
period of emergency? This court is not required to search for 
an answer to this question. The answer has been given by the 
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Supreme Court of the United States in Nobbia v. People of the 
State of NewYork, decided March 5, 1934 Theo Court thore hold 
that the statute of the State of New York creating a Milk Control 
Board with power to fix maximm and minimum prices to be chargod 
by the store to consumers, and the action of the Board in fixing 
the price of nine cents per quart did not contravene the duc 
process clause of the XIVth Amendment. That an emergency docs 
now cxist requiring the fixing of the price of milk to the pro- 
ducer is found and declared by Congress in the Act passed May 12, 
1933, (46 State 31,:U.S.C.A. Tite 7, Che 28) and tho court may 
take judicial noticd that the omorgoncy oxists." 


We respectfully submit that the foregoing decisions conclusively es- 
tablish the constitutionalit# of the provision in the Louisville License 
fixing producers! prices for milk purchased. The plaintiffs have not in their 
petition attacked such prices as being unreasonable or arbitrary. The 
Government, nevertheless, wishes to call tho attontion of the Court to the 
affidavit of E. W. Gaumnitz filed herein, in which tho Licenso prices are 
thoroughly analyzed and from which it appears that such prices (a) tond to 
achieve tho declared policy of tho Agricultvral Adjustment Act by oa gradual 
adjustment or prices toward the parity level as defincd in the Act; and (bd) 
were very carefully calculated, having in mind competitive conditions and 
consumptive demand. 


3 


THE PROVISIONS OF THE LICENSE WHICH FIX RE~SALE PRICES ARE NECESSARY IN 
ORDER TO MAINTAIN THE PRODUCER PRICE AND ARE REASONABLE 


In addition to fixing producer prices, the Louisville License likewise 
fixes a minimum re-sale price at which distributors may sell their milk. We 
respectfully submit that the Nebbia case cited and quoted from, supra, is 
conclusive of the right of the Government to fix such minimum resale prices 
as against the due process attack. Under the preceding sections of this 
bricf we have shown that the fixing of producer prices for milk is in harmony 
with and in execution of the declared policy of Congress as stated in tho Act, 
and that such price fixing is valid and does not violate the due process 
clausee It appears from the affidavit of E. W. Gaumnitsz, which was filed 
by the Government herein, that it is necessary, by reason of competitive 
conditions in the Louisville market, to fix minimum rc~sale prices in order 
to prevent price waré and price~cutting which would undermine the whole 
Producer price structure provided for in the Licensee It further appears 
from this affidavit that the minimum re-sale prices fixed in the License 
are no higher than necessary to cffoctuate the fundamental purpose of the 
License ~ tho fixing and maintenance of producer prices. Nothing in the 
License forbids or prevents distributors from selling at prices in excess 
of the minimum prices fixed in the License. As appears from tho Government 
affidvait, distributors who sell at such minimum prices will have a con~ 
siderably smaller profit margin than the profit margin prevailing in the 
Louisville aroa prior to the issuance of the Ticense. In addtion, tho 
License itself specifically provides that any distributor who belioves that 
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the minimum ro-sale priccs are higher than necessary for the purpose of 
maintaining producer prices is entitled to a hearing before the Secretary 
of Agriculture on the question of the modification of such resale price 
schedule. The License itself thus provides an adequ&te safeguard against 
and a complete remedy to cure minimum re-sale prices in excess of those 
necessary to accomplish the fundamental purpose of the License ~ the 
maintenance of producer prices. 


In the light of the foregoing facts, which affirmatively appear 
upon this record, and under the square decision of the Supreme Court of 
the United States in the Nebbia case, we confidently submit that the 
fixing of minimum re-sale prices is a reasonable and appropriate regu- 
lation and. does not violate the due process clause of the Fifth Amendment. 


4 


THE SO-CALLED EQUALIZATION POOL OR MARKET POOL FROVIDED FOR IN 
THE LICENSE IMPOSES NO BURDEN UPON DISTRIBUTORS IN ADDITION 
TO THE REQUIREMENT THAT THEY PAY PRODUCERS THE LICENSE 
PRICE. IT DOES NOT TAX ONE DISTRIBUTOR FOR THE 
BENEFIT OF ANOTHER, IT IS AN APPROPRIATE AND 

NECESSARY REGULATION AND DOES NOT VIOLATE 
THE DUE PROCESS CLAUSE. 


The petition of the plaintiffs characterizes the equalization pay 
ments provided for in the License as a tax upon one group of distributors 
for the benefit of another. Based upon this construction of the License, 
the petition charges that these cqualization payments violate the constiti 
tional rights of the plaintiffs. This allegation of the petition indicates 
a complete misconception of the function and operation of the equalization 
pool provided for in the License. Such equalization pool, as we shall show, 
imposes no burden whatsoever upon distributors. It is morely a mechanism 
for working out the provisions of the License requiring a fixed pria@e to be 
paid to the producers. The only real obligation which the License imposes 
upon distributors is that of paying the fixed producer prices. Tho equaliza- 
tion pool does nothing more than distribute such fixed prices equitably 
among all producerse In order to understand the true function of the cqual- 
ization pool, it is necessary to consider briefly the prevailing marketing 
conditions for milk prior to the issuance of the Louisville Milk L;cense 
and to analyze the provisions of that License, which very largely incorporate 
prevailing trade practicese 


As we have stated, the fundamental purposes of the Louisville Milk 
License is to fix the price which producers will receive for their milk. 
If the commodity, milk, were a simple commodity, the whole License could 
probably have been expressed in one paragraph. The length of the License 
and the complexity of its provisions grow out of problems which were 
present in the dairy industry before the passage of the Act and which were 
not invented either by the Act or by the License. As appears from the 
Government affidavit filed in this case, two principal markcting problems in 
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the dairy industry complicated the execution of the simple purpose of the 
Louisville License. These two problems are as follows: 


1. All of the milk which distributors purchase from producers is not 
sold by thom in the form of thole milk. Most distributors separate a 
portion of thoir milk and scll it as cream. Another portion of their milk 
is manufacttred into butter, cheese, or other dairy products, and sold as suche 
(Milk manufactured into butter or other products is commonly referred to 
as "surplus" milk.) Milk sold for cach of these three purposes is of 
exactly the sathe quality and is produced under precisely the same conditions. 
However, a given quantity of milk realizes a higher price on the retail 
market when sold in the form of milk than when sold in the form of creame 
Likewise, the same quantity of milk which is sold in the form of cream 
realizes a higher price on the retail market than when manufactured into 
butter or cheese and sold as suche Thus one hundred pounds of milk of the 
same quality may net a distributor three different prices, depending upon 
the form in which it is solde The highest price is realized for whole milk, 
& lower price for cream, and astill lower price for buttere 


By reason 6f the foregoing economic fact, a price regulation which 
established a flat producer price for milk, irrespective of the form in 
which it is sold by distributors, would place an unfair burden upon dis~ 
tributors. Few distributors know in advance the proportions of their total 
milk purchases which they will sell in the form of milk, cream, and butter 
respectively. In addition, no two distributors sell the same portion of 
their total purchases in the form of milk, cream, ond butter, Thus a flat 
producer price which might be fair and reasonable for one distributor would 
place entirely too high a milk cost upon another distributor who sold a 
larger part of his milk in the form of cream or butter. 


For this reason, and in order to avoid discrimination among dis~ 
tributors, the first principle recognized by the License is that eachdis= 
tributor shall pay for the milk which he purchases from the farmer at a 
price dependent upon the use which he makes of such milk. Thus, the Louis= 
ville License provides that three prices be paid by distributors: 


$2.18 per cwte for milk sold as whole milk, 
(Referred to in the License as Class I milk); 


$1.65 per cwte for milk sold in the form of cream, 
and certain other products having an inter 
mediate retail value, (designatedin the 
License as Class 2 milk): 


A price computed on the basis of daily quotations 
on the Chicago Butter Market for milk manufactured 
by distributors into butter and other products, 
(Referred to in the License as Class 3 milk). 


The foregoing scheme under which distributors pay for milk only 
in accordance with the form in which they ultimately dispose of it is 
commonly knowm as the "classified price plan". This plan is not new or 
untried. The License simply incorporates the best trade practices in 
existence prior to its issuancee During the past ten years distributors 
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throughout the country, and during the past four years, distributors 

handling the bulk of the milk in the Louisville Sales Area have entered 

into marketing agreements with cooperative associations of producers 

under the terms of which milk purchased by distributors was paid for on 

oe classified price plan, exactly as provided for in the Louisville 
LCENSE es 


ce The classified price plan, if uncoupled with a provision for 
equalizing payments to producers, would obviously discriminate among 
producers. Under the classified price plan, two producers who supply 
the same quality and quantity of milk to two different distributors 
might receive different prices for their milk because of the fact that 
their respective distributors make different uses of the milk which they 
purchases Tyus, if one producer supplies milk to a distributor who sells 
the bulk of his milk in the form of butter, such producer would receive 
only the low butter price for his entire production. Another producer, 
on the other hand, producing milk of the same quality but supplying it to 
a distributor who sells the bulk of his milk in the form of whole milk, 
would receive the high whole milk price for his entire production. If 
this situation were permitted to continue, producers would compete with 
each other to find the most lucrative outlet for their milk; in the course 
of such competition price wars and price-cutting would invariably develop, 
so that it would become impossible to maintain a fixed producer pricée 


To avoid this result the License provides for an equalization pool, 
the entire purpose of which is to divide the high value milk market in an 
equitable manner among all producers, and to require all producers to bear 
their fair share of so-called "surplus" milk, or low use valuc milk on the 
markets The equalization pool does not disturb the first principle of the 
License above stated: that each distributor shall pay for milk on the basis 
of the use which he makes of ite Zt simply provides that the total dollar 
value of milk purchased by all distributors on the market shall be equite 
ably apportioned among all producers on the market. 


The Louisville License accomplishes the foregoing result in the 
following fashion: Distributors are not required to pay producers for 
milk purchased until the month following the month in which their purchases 
are madee On the 5th day of each month all distributors are obligated to 
file reports with the Market Administrators appointed by the Secretary 
Such reports state the disposition which each distributor has made of milk 
purchased by him during the preceding monthe Thus, each distributor is 
required to report the quantities of milk sold by him during the preceding 
month in the form of whole milk (Class 1), cream (Class 2), or manufactured 
products (Class 3). The dollar value of the milk sold by each distributor 
is then computed in accordance with the prices specified in the Licensee 
This dollar value so compntéd represents the obligation of each distributor 
on account of his milk purchasese The obligation of each distributor to 
pay for milk becomes definite and fixed on the basis of this computation. 


The total dollar value of all milk purchased by all the distri~ 
butors on the market is then computed in accordance with the prices 
specified in the Licensee Such total dollar value represents the 


56 


ay, yee 
Ly uy im ‘ST 


yen 3 tee ah r ry 


at pe a 


a Wak nag Ww? 


Gace, ihe Fob. s5 Dy ae fs 4 ty 
ad af 12 
at ee . , - a 1 \ He ; ty : 
‘ ' i oo) ee 7 i 
o . t a a - 
: PE ‘ A f 
i ‘ iad ly d 3 in 7 . 7 
; wr ¢ ‘ ta ‘ vy / Cie’ 7 
q an - 4 » ‘ om 5 = 
| : ob a ; 4 ; ye 2 (3, eT, i ca < a by 4 . ae ew 
\ ' F * a 
fp * ‘ fu 
. , £ ae oe ' mee. : 
¥ . a) 
ih, he | Ye, t 0 
ve 
Ts) ” iy Soe om j M i 
MA =o ridie 
Sa ie 
mii te - gr AS 5 o 
i. « ‘ ight <o-t a 
A . ee ia 
\ aoe nf. - P “ ry 
i f d N a, o4 s 2 a 


amount of money which is to be divided among all producers in payment 
for their milk. Such total dollar value is apportioned among producers 
in the following manner: 


For the purpose of inducing producers to maintain a constant pro- 
duction of milk throughout the year, with little seasonal variation, 
the total dollar value of all milk purchased by distributors is apportion- 
ed among producers in accordance with a so-called "base and surplus 
plan." (*) Hach producer in the market is assigned "an established base." 
This is simply a figure representing a fixed quantity of milk. The total 
amount of milk represented by the total of all established bases in the 
market should tend to equal the total amount of Class 1 and Class 2 sales 
in the market. No producer is prohibited from producing and selling milk 
in excess of his established basee Further, frequently an individual 
producer does not produce an amount of milk equal to his established base. 
In such case the amount produced and sold is deemed to be such producer's 
"delivered base," 


To determine how the total dollar value of all milk purchased by 
distributors is to be apportioned among producers, the Market Administrator 
makes the following computations: The total dollar value of all Class 1 
and Class 2 milk sold in the market is divided by the total of the deliver- 
ed bases of all producers in the market. This computation results ina 
"blended" price for base milk. Hach distributor pays each producer this 
blended price for an amount of milk equal to the base of such producer. 

He pays the Class 3, or Wsurplus" price, for all milk delivered by such pro- 
ducer in excess of his base. 


As a result of the foregoing method of payment certain distributors 
in the market who sell more than the average amount of milk as cream or 
butter will be required to pay their producers more for milk than its use 
Value to them. Conversely, other distributors who sell more than the 
avérage amount of milk as whole milk, will be required to pay their producers 
less than the use value of such milk to them. Distributors in the second 
Category are required to pay to the Market Administrator the difference 
between the amount they have paid to their producers and the value of 
their milk computed on the basis of the use made by them of such milk. 
These moneys the Market Administrator distributes among distributors of 
the first category who have paid more for their milk than its use value 
to then. 


Thus the provisions of the License accomplish the following results; 


1. Each distributor is required to pay for his milk purchases on 
the bases of the License prices and only in accordance with the use which 
he makes of his milk. 


(*) The plaintiffs do not attack the provision of the License relating 
to the base and surplus plan. We refer to it here only for the purpose 
of indicating to the Court the manner in which payments are made to pro- 
ducers, and to make clenr that the equalization pool, of which the plain- 
tiffs complain, does not affect their obligation to pay for TLS 6 DU 
affects only the apportionment of payments among producers. 
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2. All producers in the market receive a fair price for their milk, 
irrespective of the use made thereof by the particular distributor whom 
they supply. 


3. The only real obligation imposed on distributors is to pay speci- 
fied prices for the milk which they purchase, the prices varying in accord- 
ance with the form in which such milk is sold. This classified price plan 
is essentially for the benefit of distributors. 


4, The equalization pool imposes no burden on distributors except 
the duty of submitting reports showing the disposition of the milk which 
they purchased. It does not tax one distributor for the benefit of 
another. It is simply a method for apportioning the high value milk 
market in an equitable manner among all distributors. 


The Supreme Court of the United States has given its express approval 
to the foregoing classified price plan and equalization pool. It hag ex- 
pressly recognized the necessity for this type of regulation. In the Nebbia 
case, supra, the Supreme Court briefly analyzes the problems above discussed 
and specifically recognizes the necessity for the solution worked out in the 
Louisville License. In that case the Court said: 


"The fluid milk industry is affected by factors of instabil- 
ity peculiar to itself which call for special methods of control. 
Under the best practicable adjustment of supply to demand the in- 
dustry must carry a surplus of about 20 percent, because milk, 
an essential food, must be available as demanded by consumers 
every day in the year, and demand and supply vary from day to 
day and according to the season; but milk is perishable and can- 
not be stored. Close adjustment of supply to demand is hindered 
by several factors difficult to control. Thus surplus milk pre- 
sents a serious problem, as the prices which can be realized for 
it are much less than those obtainable for milk sold for consump- 
tion in fluid form or as cream. A satisfactory stabilization of 
prices for fluid milk requires that the burden of surplus milk 
be shared equally by all producers and all distributors in the 
milk-shed. So long as the surplus burden is unequally distribu- 
ted the pressure to market surplus milk in fluid form will be a 
serious disturbing factor. The fact that the larger distributors 
find it necessary to carry large quantities of surplus milk, while 
the smaller distributors do not, leads to price-cutting and other 
forms of destructive competition. Smaller distributors, who take 
no responsibility for the surplus, by purchasing their milk at 
the blended prices (i.e., an average between the price paid the 
producer for milk for sale as fluid milk, and the lower surplus 
milk price paid by the larger organizations) can undersell the 
larger distributors. Indulgence in this price-—cutting often con- 
pels the larger dealer to cut the price to his own and the pro- 
ducer's detriment." 


In the light of the foregoing analysis and under the express language 
of the Nebbia case, we respectfully submit that the provisions of the License 
with respect to the equalization pool, attacked by the plaintiffs, are neces- 
sary and proper and do not violate the due process clause of the Constitution. 
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5. THE FACT THAT THE LICENSE BY ITS TERMS SUPERSEDES ALL PRIOR 
CONTRACTS INCONSISTENT THEREWITH IS NOT A VIOLATION OF THE 
DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT. 


The plaintiffs attaek the constitutionality of the License upon 
the ground that by its terms the License supersedes all pre-existing 
Contracts inconsistent therewith. The petition alleges that prior to 
the issuance of the License, "some of the plaintiffs" had entered into 
contracts with producers for the purchase of milk at prices lower than 
the prices provided for in the License and that "some of the plaintiffs" 
had entered into contracts for the sale of milk at prices lower than 
the minimum resale prices provided for in the License. They therefore 
charge that the license provisions which supersede these contracts denies 
them due process. 


In answering this argument, it should first be noted that the 
allegations of the petition with respect to the alleged pre-existing 
contracts are scanty in the extreme. The petition does not allege 
which of the thirteen petitioners had entered into such contracts, 
either with producers or with retailers. It does not allege the dates 
upon which such contracts were entered into, the length of time for 
which they were run or the terms and conditions contained therein. 
However, even if we assume, for the purpose of this argument, that the 
allegations of the petition are sufficient to show that the plaintiffs 
will suffer pecuniary loss, by reason of the abrogation of their pre- 
existing contracts, it is clear, under the authorities, that this fact 
does not constitute a violation of the due process clause of the Fifth 
Amendment. 


We have shown under the previous sections of this point of our 
brief that the provisions of the License which fix the producer prices 
and minimum resale prices are valid and constitutional and do not violate 
the due process amendment. The law is clear that where, as here, the 
Federal Government makes a regulation which is reasonable and valid, it 
is no objection to such regulation that it supersedes pre-existing con- 
tracts inconsistent therewith. The provisions of Article 1, Section 10 of 
the Constitution, prohibiting the states from passing any law impairing 
the obligation of contracts, is applicable solely to state legislation 
and is not a limitation upon the power of the Federal Government. 

This is apparent from the face of the provisions and has frequently been 
affirmed by the Courts. See Sinking Fund Cases, 99 U. S. 700, 718 (1878); 
New York ve Use Se, 257 Ue. S. 591 (1922); Bloomer v. Stolley, 3 Fed. Cas. 
No. 1559 (Cir.Ct.D.Ohio 1850); Hammonds v. Watkins, 262 Pac. 616 (Ariz. 
1927); Michigan Central R. Co. ve. Slack, 1/7 Fed. Cas. No. 9527A at 263 
(Cir.CteD. Mass. 1876); Evans-Snider-Buel Co. ve McFadden, 105 Fed. LOS, 
297 (C.CeA. 8th 1900); Nortz v. Miller, 285 Fed. 778, 780 (S.D.N.Y. 1921), 
aff'd 265 Fed. 7$1 (C.C.A. ed 1922). 


. The due process clause of the Fifth Amendment does not prohibit the 
Federal Government from passing laws which impair the obligation of 
contracts if such laws are otherwise valid. Such has been the uniform 
decision of the Supreme Court of the United States. 
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In Mitchell v. Clark, 110 U. S. 633 (1884), dealing with legisla- 
tion providing certain defenses to actions brought against public officers 
for acts done in obedience to orders during the Civil War, the Supreme 
Court succinctly stated the test to be applied in determining the con- 
stitutionality of federal legislation which interferes with prior con=- 
tracts: (p. 643) 


Where the question of the power of Congress 
arises, as in the legal tender cases, and in 
bankruptcy cases, it does not depend upon the 
incidental effect of its exercise on contracts, 
but on the existence of the power itself." 


In the Legal Tender Cases, 79 U. S. 457 (1871) the Court upheld 
the validity of legislation enacted in the exercise of the currency 
powers of Congress, requiring that greenbacks be legal tender in payment 
of all contractual obligations. Explicitly it held "the acts of Coneses® 
constitutional as applied to contracts made either before or after 
their passnge.e" (p. 533). Discussing the power of Congress to impair 
contractual obligations, it stated: (p. 549) 


"Directly it may, confessedly, by passing a 
bankrupt act, embracing past as well as future 
transactions. This is obliterating contracts 
entircly. So it may relicve parties from their 
apparent obligations indirectly in a multitude 

of wayse It may declare war, or, even in peace, 
pass non-intercourse acts, or direct an embargoe 
All such measures may, and must operate seriously upon 
existing contracts, and may not merely hinder, but 
relieve the parties to such contracts entirely 

from performancee It is, then, clear that the 
powers of Congress may be exerted, though the 
effect of such exertion may be in one case to annul, 
and in other cases to impair the obligation of con- 
tracts." 


It is in the exercise of its power to regulate commerce that 
Congress has perhaps most frequently acted to nullify the provisions of 
existing contracts. This is jllustrated by cases upholding the validity, 
as against conflicting contractual obligations, of statutes or regula- 
tions prohibiting rebates, concessions or discriminatory freight rates, 
Armour Packing Co. ve Ue. S., 209 U. S. 56 (1908): Now York v. United 
States, 257 U. S. 591 (1922): Lewis, Leonhardt & Co. Ve Southern R. Coe, 
B17 Fed. 321, 324 (C.C-A. 6th, 1914); WeM. Carter Planing Mill Co. 
reeOviconss Me 200 Col Re COs, 112 Miss. 143, 7e Sos G2 (1916. Con~ 
tracts providing for free passes must also yield to the statutory pro 
vision against receiving "a greater or less or difforent compensation” 
for the transportation of persons or property than that specified in 
the published schedule of rates. Louisville & Nashville Re Co-, Ve 
Mottley, 219 U.S. 467 (1911) Louisville & Nashville R. Co. ve Growe, 

Tee Ge We 759 (iy. 1913): Boll ve Kanawoha Traction & Electric C025 
98 §.E. 885 (W. Va. 1919). Tho Employers! Liability Act superseded prior 
contractual arrangement inconsistent with its termse Fhiladelphia, 
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Baltimore & Wash. RR. v. Schubert, 214 U.S. 603 (1912) An agreement 

in restraint of trade, although lawful when made, because illegal on the 
passage of the Sherman Act. U.S. v. Trans-Missouri Freight Association, 
166 U.S. 290 (1897) Prior contracts have also been held subject to the 
provisions of the Clayton Act. Motion Picture Patents Co. v. Universal 
Film Mfz. Co., 235 Fed. 398 (C.C.A. 2nd, 1916); Elliott Machine Co. ve 
Center, 227 Fed. 124 (W.D. Mich. 1915). Contra, U.S. ve United States 
Show Trolknees Co., 264 Fed. 138 (E.D. Moe 1930), basing its decision, 
however, on its construction of the language of the Act and not on con- 
stitutional grounds. 


The considerations which underlie decisions upholding the power of 
Congress to override the terms of prior contracts are stated in the 


Schubert case, supra, in the following torms: 


"Te power of Congress, in its regulation of 
interstate commerce, and of commerce in the District 
of Columbia and in the Territories, to impose this 
liability, was not fettered by the necessity of 
maintaining existing arrangements and stipulations 
which would conflict with the execution of its policy. 
To subordinate the exercise of the Federal authority 
to the continuing operation of previous contracts, 
tiould be to place, to this extent, the regulation of 
interstate commerce in the hands of private individuals 
and to withdraw from the control of Congress so much of 
the field as they might choose by prophetic discernment 
to bring within the range of their agreements. The 
Constitution recognizes no such limitation. It is of 
the essence of the delegated power of regulation that, 
within its sphere, Congress should be able to establish 
uniform rules, immediately obligatory, which as to future 
action should transcond 211 inconsistent provisions. 
Prior arrangements were necessarily subject to this 
paramount authority." 


Under the foregoing authorities, it is clear that the provisions of 
the License superseding pre-existing contracts inconsistent with the 
License are valid and constitutional and do not deny due process to the 
plaintiffs. 


THE PROVISIONS OF THE LICENSE REQUIRING 
DISTRIBUTORS TO MAKE REPORTS AND PERMIT 
THE INSPECTION OF THEIR BOOKS FOR THE 
VERIFICATION OF SUCH REPORTS ARE VITALLY 
NECESSARY TO THE ADMINISTRATION OF THE 
LICENSE. SUCH PROVISIONS DO NOT VIOLATE 
AND CONSTITUTIONAL PROHIBITION. 


Under point V B of this brief, we have set forth a full analysis 
of the provisions of the license and the mechanics: + of its operation. 
The Court will recall that it there appears that under the terms of the 
license distributors are required to pay for milk purchased on the basis 
of the use made of such milk by them. The Court will further recall that 
the price which each producer receives 
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for his milk is in part a so-called"blended" price which is computed 
on the basis of the use of the milk (as Class I, Class 2, Class 3) 
made by all of the distributors in the market. Such blended price 

is computed by the market administrator on the basis of reports 
submitted to him by distributors which reports state the use of 

milk in each class made by each distributor. The reason and necessity 
for the use of such classified price plan and the market pool designed 
to equalize the surplus burden among all producers are fully set 

forth in this analysis. 


From this it appears that the provision in the license re- 
quiring distributors to report is of the very essence of the marketing 
plan therein provided for. The failure of distributors to make such 
reports renders it impossible for the market administrator to compute 
the blended price for the milk purchased by him and tends to break down 
ore of the fundamental principles of the license, the securing of a 


es 


reports is not to reveal violations of the license on which enforcement 
proceedings can be based. The provision permitting the Secretary of 
Agriculture to verify such reports is clearly necessary in order that 
their accuracy may be determined. Under these circumstances, the 
provision requiring distributors to make reports and to permit in- 
spection of their books is constitutional and does not violate either 
the fourth or fifth amendments to the Constitution prohibiting illegal 
sear mes and seizures, and prohibiting a person from being compelled 
in any criminal case to be a witness against himself. 


The Circuit Court of Appenls for the Fifth Circuit has only 
recently upheld the reports and records provision of the Petroleum 
Code adopted under the National Recovery Acte The provisions therein 
contained are strongly analagous to the reports provision in the 
case at bare The Petroleum Code required all producers to submit 
sworn reports of their daily production and further required that 
adequate books and records of all transactions in connection with 
production and transportation be maintained and kept available for 
inspection by the Department of the Interiore In Ryan ve. Amazon 
Petroleum Coe, (Decided May 22, 1934) the Circuit Court of Appeals, 
in sustaining the validity of these provisions, saids 


"The regulations touching reports and inspection of 
records aré not in violation of the prohibition of the 
Fourth Amendment forbidding wnreasonable searches or Ou 
the Fifth Amendment guaranteeing that no person shall be 
compelled in any criminal case to be a witness against 
himself. A producer of oil does not operate under any 
right oy license derived from the federal government 
and is not subject to such vigorous treatment as if 
he dide But he is a citizen within the protection of 
the government and owes it a citizen's duty to assist 
in the enforcement of its lawse The object of the re~ 
ports and the inspection of hooks is to ascertain the 
existence and the disposition of excess oil in order 
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that its interstate and foreign transportation may be 
stoppeds The government has a right to know about this, 
just as it has a right to know what the citizen's in- 
come is that it may be taxede Presumably no crime has 
been committed by producer or taxpayere No criminal 

case is pending, and the immedinte purpose is information 
and not prosecution. The fact that the report is re- 
quired greatly tends to keep producer or taxpayer from 
committing a crime that would be disclosed thereby. But 
if he has committed a crime and is entitled to withhold 
evidence of it, he should at the proper time and on the 
specific ground that disclosure would tend to criminate 
him, assert the right to withhold the particular evidences 
Recouse such a thing conceivably might occur is no reason 
to upset laws and regulations which are generally useful 
and necessary in the public business." 


Thus, although in the Ryan case the reports were required from 
perspns not subject to the Act and although the avowed purpose of the 
reports was.to obtain evidence of violations of the Act, these provisions 
were sustained by the Court. <A fortiori then, in the case at bar, where 
reports are required only from distxi butors who are subject to the license 
and where their purpose is not to disclose violations but to permit the 
administration of the license, their constitutionnality should be sus- 
tainede 


The previse provisions of the Louisville License requiring reports 
and the inspection of books were attacked in the case of U. S. v. Shissler 
supra, and specifically upheld by the Court in the following language: 


"A further contention of defendants in that the burdens 
imposed upon the distributor by the terms of the license 

in the way of keeping books and records, furnishing re- 
ports and giving bond are invalid, but on this question 
aiso the authorities are against the defendants. Charlotte 
Btc.,ReReCo., Ve Gibbs, 142 U. S. 386; People ex rel N.Y. 
CtCe COs Ve Squire, 107 N.Y. 593* Same vs Same, 145. U.' Ss 
175; Chicago etc. Conl Co. ve People 181 il1., 270; 

State ve Wordin, 56 Conne 216." 


In Baltimore & Ohio Re R. Cow, ve Interstate Commerce Commission, 
gol Ue. Se 612, the Court sustained a provision of the Hours of Labor 
Act, requiring carriers to make monthly reports showing the instances 
where employees subject to the Act had been on duty for a longer period 
than that allowede Such reports which compelled disclosure of violations 
of the law would clearly be more objectionable than those required by the 
Milk License. The Court, in upholding this provision of the Act, disposed 
of the objections made under the fourth and fifth amendments very briefly 
as follows: 


"Fourth. There is the final objection that to compel 
the disclosure by these reports of violations of the 
law is contrary to the Fourth-.and Fifth Amendments 

to the Constitution of the United States. 
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"The order of the Commission is suitably specific 
and versonable, and there is not the faintest sem- 
blance of an unreasonatile search and seizure. The 
Fourth Amendment has no application." 


See.also Interstate Commerce Commission ve Goodrich Transit 
Cow, 224 U. S. 194; Flint v. Stone Tracy Co., 220 U. S. 107; Bartlett 
Frazier 60+,v.+ Hyde 65 Fede Gece 350 (CeCoAe 7th Circuit, 1933) 


CONCLUSION 


For the reasons set forth in points I to IV of this brief, 
the Government submitts that the bill of complaint in this case should 
be dismissed, However, even if this Court should decide the questions 
which we there argued adversely to the Government, and should deny its 
motion to dismiss the bill of complaint, we submit, for the reasons 
set forth in point V of this brief, that the Louisville Milk License 
is valid and constitutional and hence, plaintiff's motion for a preliminary 
injunction should be deniede 


Respectfully submitted, 


Special Assistant to The Attorney Generale 


Ue Se Attorney 
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Arthur C. Bachrach, 

Chief of Litigation Section, 

Office of General Counsel, 
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Assistant Chief of Litigation Section, 

Office of General Counsel, 
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Donald 3B, MacGuineas, 
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Agriculturnl Adjustment Administration. 
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